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IT IS HEREBY STIPULATED AND AGREED by, between and among Plaintiffs
Steven Kelly, Jonathan A. Cook and Rebecca F. Cook (collectively, “Plaintiffs”) and Defendant
Old National Bank (“Old National”), with all terms as defined below, through their dulyauthorized counsel, that the above-captioned actions, Steven Kelly, et al. v. Old National Bank,
Cause No. 82C01-1012-CT-627 (Cir. Ct Vanderburgh Cty, Ind.), and the matters raised therein,
are settled, compromised, and dismissed on the merits with prejudice, on the terms and conditions
set forth in this Settlement Agreement and the release set forth herein, subject to the approval of
the Court.
I.

INTRODUCTION
1.

On November 9, 2010, Steven Kelly (“Kelly”), individually and on behalf of all

others similarly situated, commenced a civil action in the Hendricks County, Indiana, Superior
Court, where it was assigned Cause No. 32C01-1011-CT-11. Kelly’s Class Action Complaint
alleged, inter alia, the improper assessment and collection of overdraft fees and sought monetary
damages, interest, attorneys’ fees, restitution, and equitable relief.
2.

On December 1, 2010, Old National moved to for a change of venue to the

Vanderburgh County, Indiana, Circuit Court. On December 2, 2010, the motion to transfer venue
was granted. On December 21, 2010, the Action was venued in Vanderburgh County, where it
was assigned to the Honorable Carl J. Heldt and given Cause No. 82C01-1012-CT-627.
3.

On January 7, 2011, Old National moved to strike Kelly’s jury demand, which was

allowed on January 23, 2011.
4.

On February 21, 2011, Kelly served his first set of interrogatories, document

requests and requests to admit on Old National.
5.

On February 28, 2011, Old National moved to dismiss Kelly’s complaint for failure
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to state a claim. On May 4, 2011, Kelly filed his memorandum of law in opposition to Old
National’s motion to dismiss. Hearing on the motion was held before Judge Heldt on May 9, 2011,
and the motion was denied on May 11, 2011.
6.

On May 20, 2011, Old National filed its answer, counterclaim and affirmative

defenses to Kelly’s complaint.
7.

On July 12, 2011, Kelly moved to compel answers to his first set of interrogatories,

document requests and requests to admit, which the Court granted. Old National responded to the
motion to compel on August 1, 2011, and Kelly filed is reply in support of the motion on August
22, 2011. Hearing on the motion was held on September 1, 2011, which Judge Heldt granted in
part and denied in part.
8.

On July 12, 2011, Kelly moved to dismiss the counterclaim against him. Old

National filed its opposition to the motion on August 15, 2011. Hearing on Kelly’s motion to
dismiss was held before Judge Heldt on September 1, 2011, when it was denied.
9.

On September 12, 2011, Kelly filed his answer and affirmative defenses to Old

National’s counterclaim.
10.

On October 24, 2011, Kelly renewed his motion to compel answers to his first set

of interrogatories, document requests and requests. Old National moved to strike Kelly’s renewed
motion on November 3, 2011. On November 7, 2011, Old National responded to the motion and
Kelly filed his reply in support thereof. Judge Heldt heard argument on the motion on November
9, 2011, which he granted in part, denied in part and ordered further briefing.
11.

On November 4, 2011, Old National filed a motion for protective order regarding

Kelly’s written discovery. Kelly responded to the motion on November 22, 2011.
12.

On November 17, 2011, Old National filed additional briefing in opposition to
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Kelly’s renewed motion to compel, to which Kelly replied on November 18, 2011. On November
21, 2011, Kelly filed his response to Old National’s motion to strike his renewed motion to compel.
13.

On December 12, 2011, Kelly moved to file a first amended class action complaint

naming Jonathan A. Cook and Rebecca F. Cook (collectively, the “Cooks”) as additional class
representatives. Old National filed its opposition to Kelly’s motion for leave to amend on
December 23, 2011, and Kelly replied on January 10, 2012. The court granted Kelly’s motion on
May 14, 2012.
14.

On June 13, 2012, Old National moved to dismiss the first amended complaint.

Plaintiffs filed their memorandum of law in opposition to the motion on July 25, 2012, and Old
National replied on August 9, 2012. The court heard oral argument on Old National’s motion to
dismiss the first amended complaint on August 16, 2012, at which time it took the motion under
advisement.
15.

On July 26, 2012, Plaintiffs took the videotaped deposition of Old National’s

witness, Rhonda BeLiles, in Evansville, Indiana.
16.

On July 26, 2012 and July 27, 2012, Plaintiffs took the videotaped deposition of

Old National witness Gene Smith in Evansville, Indiana.
17.

On September 12, 2012, Plaintiffs filed their motion for class certification and

supporting memorandum of law.
18.

On October 18, 2012, Old National moved to stay the Action pursuant to the

bankruptcy laws and the bankruptcy petition filed by Kelly in the Southern District of Indiana.
Plaintiffs responded to the motion to stay on October 19, 2012. On October 22, 2012, Old National
submitted its reply in support of its motion to stay, which was heard by the court on October 23,
2012. On that day, the court stayed Old National’s counterclaim against Kelly and directed it to
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file a motion for relief from stay in the United States Bankruptcy Court for the Southern District
of Indiana.
19.

On October 26, 2012, Old National moved for relief from the bankruptcy stay as it

related to Old National’s counterclaim against Kelly, which Kelly opposed on November 9, 2012.
Hearing on Old National’s motion in the bankruptcy court was held on November 20, 2012, which
the bankruptcy court granted the same day.
20.

On November 26, 2012, Old National deposed the Cooks in Indianapolis, Indiana.

21.

On November 27, 2012, Old National deposed Kelly in Indianapolis, Indiana.

22.

On November 30, 2012, Old National deposed the Kelly and Cooks’ expert, Kevin

Jewell, in Austin, Texas.
23.

On or about January 2, 2013, the Action was assigned to the calendar of Judge

David D. Kiely following the assumption of senior status by Judge Heldt.
24.

Following completion of extensive class certification discovery, Old National

responded on January 14, 2013. Plaintiffs filed their reply in support of the motion for class
certification on February 19, 2013, which the court heard on March 13, 2013. The court granted
the motion on March 20, 2013, and certified a litigation class.
25.

On April 2, 2013, Old National moved the Indiana Court of Appeals for permission

to appeal from the trial court’s order granting the above-described motion for class certification.
Simultaneously, Old National moved for a stay of the trial court proceedings pending decision on
its motion for permission to appeal. On April 8, 2013, the trial court granted Old National’s motion
to stay. On April 22, 2013, Plaintiffs filed their opposition to Old National’s motion for permission
to appeal in the Court of Appeals, to which Old National replied on April 30, 2013. The Court of
Appeals denied Old National’s motion on May 10, 2013.
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26.

On May 17, 2013, Old National filed its answer and affirmative defenses to the first

amended complaint and counterclaimed against Plaintiffs.
27.

On June 11, 2013, Old National filed its motion for summary judgment on the first

amended complaint. Plaintiffs filed their opposition to the motion on August 8, 2013, to which
Old National replied on August 14, 2013. A hearing on the motion was held on September 16,
2013. The motion was taken under advisement, and the Parties were ordered to mediate on
September 27, 2013.
28.

The parties, through counsel, engaged in court-ordered mediation before Judge

James R. Warren (Ret.) in Chicago, Illinois on January 30, 2014, and again on March 3, 2014.
The mediation was unsuccessful. .
29.

On March 10, 2014, Old National filed a praecipe seeking to withdraw the Action

from the docket of Judge Kiely for failure to issue a decision on its previously filed motion to
dismiss, which Plaintiffs opposed on March 12, 2014. Old National’s request was denied by the
Executive Director of the Indiana Supreme Court Division of State Court Administration on April
9, 2014.
30.

On April 14, 2014, Judge Kiely denied Old National’s motion to dismiss the first

amended complaint. The same day, Judge Kiely denied Old Nationals motion for summary
judgment.
31.

On April 23, 2014, Old National filed a motion to certify the court’s decision

denying its motion for summary judgment for interlocutory appeal and to stay proceedings pending
certification, acceptance, and disposition of the appeal. Plaintiffs filed their opposition to Old
National’s request on May 7, 2014, and filed a supplemental opposition on May 14, 2014. Old
National replied on May 19, 2014. The court granted Old National’s certified its order denying Old
-5-

National’s motion for summary judgment for interlocutory appeal on May 28, 2014.
32.

On June 3, 2014, Plaintiffs moved to compel compliance with their sixth request

for production of documents to Old National. Old National responded on June 18, 2014, and a
hearing on the motion was held on July 9, 2014, and the court granted entered an agreed order
requiring compliance with said discovery.
33.

On June 12, 2014, Old National moved to quash Plaintiffs’ notice of deposition of

Old National’s corporate representative and subpoenas directed to its witnesses, Timothy Baugh
and Barbara Murphy. Plaintiffs filed their opposition to the motion to quash on July 7, 2014.
Following a hearing on July 9, 2014, the court denied Old National’s motion to quash.
34.

On July 1, 2014, Plaintiffs filed a motion for approval of the content, form and

methods of dissemination of notice to the certified class.
35.

On July 9, 2014, Old National moved to strike Plaintiffs’ pleadings, which the court

denied on July 10, 2014, after hearing.
36.

On July 11, 2014, the Court of Appeals granted Old National’s motion to accept

jurisdiction for interlocutory appeal of the trial court’s order denying its motion for summary
judgment and stayed proceedings.
37.

On July 24, 2014, Old National filed its notice of appeal from the trial court’s order

denying its motion for summary judgment. The Indiana Bankers Association filed a brief as amicus
curiae on November 24, 2014, and Old National filed its own brief in support of its appeal on
November 26, 2014. Kelly and Cooks filed their response brief on January 28, 2015, to which Old
National replied on February 16, 2015. The Court of Appeals affirmed in part and reversed in part
the decision of the trial court on April 23, 2015, and published a written opinion.
38.

On May 4, 2015, the trial court set the case for a status conference, to which Old
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National objected by motion on May 15, 2015. Plaintiffs filed their opposition to Old National’s
motion to vacate the status conference on May 20, 2015, and a hearing was held on May 22, 2015,
to which Old National replied on May 26, 2015. The court denied the motion as moot that same
day, but stayed discovery pending certification of the Court of Appeals decision referenced above.
39.

On May 22, 2015, Old National filed a petition to transfer jurisdiction of its appeal

from the trial court’s order denying summary judgment to the Indiana Supreme Court, in which the
Indiana Bankers Association joined. Plaintiffs filed their opposition thereto on June 15, 2015. On
July 23, 2015, the Supreme Court denied the petition to transfer.
40.

On August 21, 2015, the trial court again ordered the Parties to mediation, which

took place in Indianapolis, Indiana, on October 2, 2015, in front of Judge Warren. The mediation
was unsuccessful.
41.

On October 12, 2015, the trial court held a status conference and set the case for

trial beginning on May 9, 2016.
42.

On November 6, 2015, Plaintiffs renewed their motion for approval of the content,

form and methods of dissemination of notice to the certified class. Old National filed its objection
to the motion on November 19, 2015, and moved to modify the class definition. A hearing on the
motion was held on December 8, 2015. The Court granted the motion on December 17, 2015.
43.

On December 21, 2015, the Parties agreed to a settlement of the Action in principle,

which they memorialized in written summary agreement executed on January 20, 2016.
44.

On January 11, 2016, Old National moved for summary judgment against Plaintiffs

on statutes of limitation and related grounds.
45.

On January 27, 2016, pursuant to the agreement of the Parties, the Court suspended

all previously entered case management deadlines pending approval of the settlement described
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above.
46.

Among the terms included in the above-described summary agreement is the

preparation and execution of this Agreement.
47.

Old National expressly denied and continues to deny any and all wrongdoing

alleged in the Action, and neither admits nor concedes any actual or potential fault, wrongdoing
or liability in connection with any of the facts or claims that have been or could have been alleged
against it in the Action.
48.

To date, Lead Class Counsel has conducted an extensive and thorough examination,

investigation, and evaluation of the relevant law, facts and allegations to assess the merits of the
claims and potential claims and the strength of both defenses and liability sought in the Action.
The Parties agree that throughout the course of the litigation, all Parties and their counsel complied
with the provisions of Rule 11 of the Indiana Rules of Trial Procedure.
49.

Old National produced voluminous documents, electronically stored information,

written responses to discovery requests and witnesses for deposition. In particular, Old National
produced nearly one-half million pages of documents and nearly a terabyte of electronic banking
records relevant to the Class’ claims. Lead Class Counsel have thoroughly reviewed these
documents and electronically stored information, as well as the videotaped depositions described
herein, prior to entering into the settlement set forth herein. In addition, Lead Class Counsel
conducted exhaustive legal research in multiple jurisdictions relating to the claims and defenses in
the Action.
50.

Based upon their review, investigation, and evaluation of the facts and law relating

to the matters alleged in the pleadings, deposition testimony, affidavits and other relevant
information, Plaintiffs and Lead Class Counsel, on behalf of the Plaintiffs in the Action and the
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other members of the proposed Class, have agreed to settle the Action pursuant to the provisions
of this Agreement, after considering, among other things: (1) the substantial benefits to Plaintiffs
and the other Class Members under the terms of this Agreement; (2) the risks, costs, and
uncertainty of protracted litigation, especially in complex actions such as this, as well as the
difficulties and delays inherent in such litigation; and (3) the desirability of consummating this
Agreement promptly in order to provide effective relief to Plaintiffs and the other Class Members.
51.

Old National expressly denies any of the wrongdoing alleged in the pleadings and

does not admit or concede any actual or potential fault, wrongdoing, or liability in connection with
any facts or claims that have been or could have been alleged against it in the Action and / or any
other actions. Even though Old National expressly denies any wrongdoing, Old National considers
it desirable for this case to be settled and dismissed, because this Settlement will finally put
Plaintiffs’ claims and the underlying matters to rest and will avoid the substantial expense,
burdens, and uncertainties associated with the continued litigation of these claims and this case.
II.

DEFINITIONS
A.

As used in this Agreement and the attached exhibits (which are an integral part of

this Agreement and are incorporated in their entirety by reference), the following terms have the
following meanings, unless this Agreement specifically provides otherwise:
1.

“Account” means any consumer checking, demand deposit or savings

account maintained by Old National in the State of Indiana accessible by a Debit Card.
2.

“Action” means Steven Kelly, et al. v. Old National Bank, Cause No.

82C01-1012-CT-627 (Cir. Ct Vanderburgh Cty, Ind.).
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3.

“Agreement” or “Settlement” means this Settlement Agreement and the

exhibits attached hereto or incorporated herein, including any subsequent amendments and any
exhibits to such amendments.
4.

“Attorneys’ Fees and Expenses” means such funds as may be awarded by

the Court to Lead Class Counsel from Old National to compensate all Plaintiffs’ Counsel for their
fees and expenses in connection with the Action and the Settlement, as described in Section VIII
of this Agreement.
5.

“Claim” means the claim of a Class Member or his or her representative

attested to on a Claim Form as provided in this Agreement.
6.

“Claim Form” means the document, in substantially the same form as

Exhibit 1 attached to this Agreement.
7.

“Claim Period” means the time period in which Class Members may submit

a Claim Form for review to the Class Action Settlement Administrator. The Claim Period shall
run for one hundred twenty (120) days from the date of the first dissemination of the Summary
Settlement Notice or Class Notice, whichever is earlier.
8.

“Claim Process” means that process for submitting Claims via the Claim

Form as described in this Agreement.
9.

“Claimant” means a Class Member who has submitted a completed Claim

10.

“Class” means all Old National Bank customers in the State of Indiana who

Form.

had one or more consumer accounts and who, during the Class Period, incurred an overdraft fee
as a result of Old National Bank’s practice of sequencing debit card and ATM transactions from
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highest to lowest. Excluded from the Class are Old National and any of its officers, directors or
employees, the presiding judge, Class counsel and members of their immediate families.
11.

“Class Action Settlement Administrator” means the third-party agent or

administrator agreed to by the Parties and appointed by the Court. The Parties agree that Kurtzman
Carson Consultants, LLC (“KCC”) shall be retained to implement the claims and Settlement
requirements of this Agreement, subject to the Court’s approval.
12.

“Class Member” means a member of the Class.

13.

“Class Notice” means a notice substantially in the form attached hereto as

14.

“Class Period” means the time period from November 9, 2008, up to and

Exhibit 2.

including August 15, 2010.
15.

“Class Representatives” means Steven Kelly, Jonathan A. Cook and

Rebecca F. Cook.
16.

“Court” means the Circuit Court of Vanderburgh County, Indiana.

17.

“Current Account Holder” means the holder of an individual or joint

Account during the Class Period, which remains open and which has the same account number as
of the date that the net Settlement Fund is distributed to Class Members pursuant to this
Agreement.
18.

“Debit Card” means a card or similar device issued or provided by Old

National, including a debit card, check card, or automated teller machine (“ATM”) card, that can
be used to debit funds from an Account by Point of Sale and/or ATM transactions.
19.

“Debit Card Transaction” means any debit transaction effectuated with a

Debit Card, including Point of Sale transactions (whether by PIN or signature/PIN-less) and ATM
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transactions. For avoidance of doubt, Debit Card Transaction does not include a debit transaction
effectuated by check, by preauthorized transaction, by wire transfer or Automated Clearing House
(“ACH”) transaction, or a transfer to another account such as a credit card account or line of credit.
20.

“Escrow Agent” means Computershare Trust Company, N.A..

21.

“Fairness Hearing” means the hearing at or after which the Court shall make

a final decision whether to approve this Settlement and this Agreement as fair, reasonable, and
adequate. The Parties shall request that the Court schedule the Fairness Hearing for a date that is
at least sixty (60) days, but no later than ninety (90) days, after entry of the Court’s Order
Authorizing Notice.
22.

“Final Order” and “Final Judgment” mean the Court’s order approving the

Settlement and this Agreement, as described in Section IX of this Agreement, which are to be
substantially in the forms attached hereto as Exhibits 3 and 4, respectively.
23.

“Final Settlement Date” means (a) if no written statement of objections has

been received as detailed in Section VI herein and no objection is raised to this Settlement at the
Final Approval Hearing, the date on which the Final Order and Final Judgment is entered; or (b)
if any written statement of objections is received or objections are raised to the proposed
settlement at the Final Approval Hearing, the latest of (i) the expiration date of the time for the
filing or notice of any appeal from the Final Order and Final Judgment, (ii) the date of final
affirmance of any appeal of the Final Order and Final Judgment, (iii) the expiration of the time for,
or the denial of, a petition for writ of review of the Final Order and Final Judgment and, if the writ
is granted, the date of final affirmance of the Final Order and Final Judgment following review
pursuant to that grant; or (iv) the date of final dismissal of any appeal from the Final Order and
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Final Judgment or the final dismissal of any proceeding on certiorari to review the final order and
final judgment.
24.

“Former Account Holder” means the holder of an individual or joint

Account during the Class Period, which is closed or which has a different account number as of
the date that the net Settlement Fund is distributed to Class Members pursuant to this Agreement.
25.

“High-to-Low Posting” means the practice of posting an Account’s Debit

Card Transactions from highest to lowest dollar amount each business day, which is alleged to
have resulted in the assessment of Overdraft Fees that would not have been assessed if Old
National had used an alternative posting order.
26.

Lead Class Counsel means the following counsel of record: Sweetnam

27.

“Mutual Release” means the Mutual Release set forth in Section VII of this

LLC.

Agreement and in the Final Order and Final Judgment.
28.

“Notice Administrator” means the Court-appointed third-party agent or

administrator agreed to by the Parties and appointed by the Court. The Parties agree that KCC
shall be retained to implement the notice and related requirements of this Agreement.
29.

“Old National” means Old National Bank.

30.

“Old National’s Counsel” means the law firm of Krieg DeVault LLP.

31.

“Order Authorizing Notice” means the order to be entered by the Court

preliminarily approving the Settlement as outlined in Section IX of this Agreement and
substantially in the form attached hereto as Exhibit 5.
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32.

“Overdraft Fee” means any fee assessed to an Account for items paid when

the Account has insufficient funds to cover the item. Fees charged to transfer funds from other
accounts are excluded.
33.

“Parties” means Plaintiffs and Old National Bank, collectively, as each of

those terms is defined in this Agreement.
34.

“Plaintiffs” means Steven Kelly, Jonathan A. Cook and Rebecca F. Cook.

35.

“Plaintiffs’ Counsel” means the following counsel of record: Sweetnam

LLC; Danks & Danks; Riley Williams & Piatt, LLC; Nix, Patterson & Roach, LLP; and
Kopelowitz Ostrow P.A.
36.

“Postcard Notice” means a notice substantially in the form attached hereto

37.

“Released Parties” means: Old National, its parents (including but not

as Exhibit 8.

limited to Old National Bancorp), and any intermediary and/or ultimate parents, officers, directors,
employees, stockholders, agents, attorneys, administrators, successors, reorganized successors,
spin-offs, assigns, holding companies, subsidiaries, affiliates, joint-ventures, partners, members,
divisions, predecessors and Old National-owned branches.
38.

“Service Award” means a sum of money, to be paid exclusively out of the

Settlement Fund, to compensate a named plaintiff for representing the Class, as is more specifically
provided in Section VIII.C hereof.
38.

“Settlement Claim Procedures and Claim Calculation Protocol” means the

protocol attached hereto as Exhibit 7.
39.

“Summary Settlement Notice” means the Summary Class Notice for

publication substantially as attached hereto as Exhibit 6.
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B.

Other capitalized terms used in this Agreement but not defined in this Section II

shall have the meanings ascribed to them elsewhere in this Agreement.
C.
III.

The terms “he or she” and “his or her” include “it” or “its” where applicable.

SETTLEMENT RELIEF
Settlement relief shall consist of two primary components: (1) credits automatically posted

to the Old National bank accounts of Class Members who are existing customers; and (2) checks
made payable to Class Members who are former Old National customers.
A.

Relief Amount
1.

Old National shall deposit Four Million Seven Hundred Fifty Thousand

Dollars ($4,750,000.00) (“Settlement Fund”) in escrow to be held by the Escrow Agent within ten
(10) business days of the issuance of the Order Authorizing Notice and upon notice from Lead
Class Counsel to Old National’s Counsel that Lead Class Counsel has executed and delivered
agreements with the Escrow Agent, the Class Action Settlement Administrator, and the Notice
Administrator all in form satisfactory to Lead Class Counsel. At the written direction of Lead
Class Counsel, the Escrow Agent shall invest the Settlement Fund exclusively in instruments
backed by the full faith and credit of the United States Government or fully insured by the United
States Government or an agency thereof, including a U.S. Treasury Money Market Fund or a bank
account insured by the Federal Deposit Insurance Corporation (“FDIC”) up to the guaranteed
FDIC limit. At the written direction of Lead Class Counsel, the Escrow Agent shall reinvest the
proceeds of these instruments as they mature in similar instruments at their then-current market
rates. Old National shall not bear any responsibility for or liability related to the deposit of the
Settlement Fund with or investment of the Settlement Fund by the Escrow Agent.
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2.

All payments, including (a) payments made to any Class Member or any

Plaintiff, including any Court-approved Service Awards; (b) administrative/notice costs to the
Class Action Settlement Administrator for (i) charges and invoices by the Class Action Settlement
Administrator and Notice Administrator relating to this Settlement; (ii) the costs and expenses
associated with disseminating the notice, including, but not limited to, the Class Notice and the
Summary Settlement Notice to the Class; (iii) the costs and expenses associated with the claims
administration; (iv) the costs and expenses associated with the timely, valid, and approved Claim
Forms submitted by Class Members pursuant to the Claim Process (collectively, the
“Administrative Costs”); and (c) Plaintiffs’ Counsel’s Attorneys’ Fees and Expenses shall be paid
exclusively from the Settlement Fund. In no event shall Old National’s liability or obligations
hereunder exceed the Settlement Fund.
B.

Distribution to Class Members
1.

Distribution of the net Settlement Fund shall be made to Current Account

Holders automatically, without the requirement of submission of a claim form, in the form of
account credit(s) posted to their Account(s).
2.

Class Members who are Former Account Holders may submit a Claim via

a Claim Form through the Claim Process during the Claim Period and the Class Action Settlement
Administrator shall review and process the Claim Form pursuant to the Settlement Claim
Procedures and Claim Calculation Protocol, which is attached hereto as Exhibit 7. As part of the
Claim Process, Class Members shall be eligible for the relief provided for in this Agreement,
provided Class Members complete and timely submit a Claim Form to the Class Action Settlement
Administrator within the Claim Period.

-16-

3.

As further specified in the Settlement Claim Procedures and Claim

Calculation Protocol, the Claim Form shall advise Class Members that the Class Action Settlement
Administrator has the right to request verification of Class membership, including, but not limited
to, account statement(s) or other documentation demonstrating such membership. Adequate and
customary procedures and standards will be used by the Class Action Settlement Administrator to
prevent payment of fraudulent claims and to pay only legitimate claims.
4.

The Class Action Settlement Administrator shall provide periodic updates

to Lead Class Counsel and to Old National regarding Claim Form submissions monthly.
5.

The Class Action Settlement Administrator shall pay timely, valid, and

approved Claims commencing sixty (60) days after the close of the Claim Period so long as this
period is after the Final Settlement Date, or sooner upon Lead Class Counsel and Old National’s
joint direction, but not before the issuance of the Court’s Final Order and Final Judgment
approving the Settlement. In the event the Final Settlement Date falls after the close of the Claim
Period, then the Class Action Settlement Administrator shall begin to pay timely, valid, and
approved Claims as soon as practicable after the Final Settlement Date. The Class Action
Settlement Administrator shall have completed the payment to eligible Class Members: (1)
automatically in the form of an account credit posted to the Account(s) of Current Account
Holders, and (2) by check payable to the Class Members who are Former Account Holders who
have submitted timely, valid and approved Claims pursuant to the Claim Process, no later than one
hundred twenty (120) days after either the Final Settlement Date or the close of the Claim Period,
whichever is later.
6.

Old National, in consultation with Lead Class Counsel and their experts,

shall identify data—to the extent it exists in reasonably accessible electronic form—sufficient to
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calculate and implement the allocation of Settlement Fund as provided in this Section III.B.7. The
calculation and implementation of allocations contemplated by this Section III.B.5 shall be
undertaken by Lead Class Counsel and its experts for the purpose of calculating payments to Class
Members to compensate them for alleged damages. The methodology provided for in Section
III.B.7 will be applied to the data as consistently, sensibly, and conscientiously as reasonably
possible, recognizing and taking into consideration the nature and completeness of the data and
the purpose of the computation. Consistent with its contractual, statutory and regulatory
obligations to maintain bank security and protect its customers’ private financial information, Old
National has made available to Lead Class Counsel and its experts data and information sufficient
to allow Lead Class Counsel and its experts to determine and confirm the calculations and
allocations contemplated by this Agreement. Lead Class Counsel and its experts will provide to
Old National in a format consistent with Old National’s data systems that will allow Old National
to identify the account numbers of the Class Members who are Current Account Holders with Old
National’s assistance and cooperation.
7.

The parties acknowledge that the information available in reasonably

accessible electronic form from Old National’s databases may be incomplete for limited portions
of the Class Period and, therefore, it may not be possible to identify all Class Members and/or to
calculate and make distributions of all amounts that Class Members may be due from the
Settlement Fund for the entire Class Period. To the extent that the Parties, consistent with the
foregoing data constraints and limitations, can reasonably identify Class Members and calculate
the amount such Class Members are due from the Settlement Fund, a distribution will be provided
to them based upon the terms of the allocation set forth in this Section III.B.6.
8.

The amount of the distribution from the net Settlement Fund to which each
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identifiable Class Member is entitled for the Class Period (subject to the availability of data) shall
be determined using the following methodology or such other methodology as would have an
equivalent result:
a.

All Accounts will be identified in which, on one or more calendar

days during the Class Period, Old National assessed two or more Overdraft Fees on such day or
days during which the account was subject to High-to-Low Posting. If Lead Class Counsel and its
experts and Old National cannot conclusively determine from its records whether the account was
subject to High-to-Low Posting on a particular calendar day, it may be assumed for purposes of
this paragraph that the account was subject to High-to-Low Posting, however this presumption
will be applied no more than three times to any one Account.
b.

For each such calendar day on which Old National assessed two or

more Overdraft Fees, the relief to be provided to eligible Class Members for each Overdraft Fee
incurred by an eligible Class Member shall be paid on a pro rata basis from the balance of the
Settlement Fund after payment of Administrative Costs, necessary taxes and expenses, Attorneys’
Fees and Expenses, and Service Awards, up to a maximum of $35.00 per Overdraft Fee assessed.
Such amounts shall be paid to eligible Class Members: (1) automatically in the form of an account
credit posted to the Account(s) of Current Account Holders, and (2) by check payable to the Class
Members who are Former Account Holders and who timely submit a valid Claim Form. With
respect to Claim Forms submitted by Former Account Holders, the Class Action Settlement
Administrator may, in its discretion, determine what is sufficient proof of a claim in accordance
with the Settlement Claim Procedures and Claim Calculation Protocol for each Overdraft Fee for
which payment is sought.
C.

Adjustments and Remaining Funds
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1.

If there are any funds remaining in the Settlement Fund after payment of

Administrative Costs, necessary taxes and expenses, Attorneys’ Fees and Expenses, Service
Awards, and all Claims to eligible Class Members (taking into account un-cashed distributions
made payable to eligible Class Members) (“Residual Funds”), the Class Action Settlement
Administrator shall distribute the Residual Funds cy pres as follows: (1) twenty-five percent
(25%) to the Indiana Bar Foundation to support the activities and programs of the Indiana Pro
Bono Commission and its pro bono districts, (2) fifty percent (50%) to the Old National Bank
Foundation to be distributed as grants directly related to the financial education of Indiana
residents, and (3) twenty-five percent (25%) to other entities with an Indiana presence for purposes
that have a direct or indirect relationship to the objectives of the underlying litigation or otherwise
promote the substantive or procedural interests of members of the Class, or such other beneficiary
as the Parties and the Court shall agree at the time of the Final Judgment and Final Order.
2.

The Residual Funds will not be returned to Old National. Old National

represents and warrants that any payment of Residual Funds to any charities, non-profit
organizations, or governmental entity(ies) shall not reduce any of its donations or contributions to
any entity, charity, charitable foundation or trust, and/or non-profit organization or be used to
promote its products or services or to reduce its tax liability.
IV.

NOTICE TO THE CLASS
A.

Class Action Settlement and Notice Administrator
1.

The Parties shall jointly recommend and retain KCC to be the Class Action

Settlement Administrator and the Notice Administrator to help implement the terms of this
Agreement.

Following the Court’s preliminary review of this Agreement and the Court’s

appointment of the proposed Class Action Settlement Administrator and the proposed Notice
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Administrator, the Notice Administrator shall disseminate notice to the Class as specified in the
Order Authorizing Notice and in this Agreement, and in order to comply with all applicable laws,
including, but not limited to, the Due Process Clause of the Constitution.
2.

The Notice Administrator shall be responsible for, without limitation: (a)

printing, mailing, emailing, or arranging for dissemination of Class Notice; (b) arranging for the
publication of the Summary Settlement Notice; (c) handling returned e-mail and mail not delivered
to Class Members; (d) attempting to obtain updated address information; (e) making any additional
mailings required under the terms of this Agreement; (f) responding to requests for Class Notice;
(g) receiving and maintaining on behalf of the Court any Class Member correspondence regarding
requests for exclusion and objections to the Settlement; (h) forwarding written inquiries to Lead
Class Counsel or their designee for a response, if warranted; (i) establishing a post office box for
the receipt of any correspondence; (j) responding to requests from Lead Class Counsel and/or Old
National’s Counsel; (k) establishing a web site and toll-free voice response unit to which Class
Members may refer for information about the Action and the Settlement; and (l) otherwise
implementing and/or assisting with the dissemination of the notice of the Settlement. The Class
Action Settlement Administrator shall be responsible for, without limitation, implementing the
terms of the Claim Process and related administrative activities.
3.

If the Class Action Settlement Administrator and/or the Notice

Administrator fail to perform adequately on behalf of Old National or the Class, the Parties may
agree to remove the Class Action Settlement Administrator and/or the Notice Administrator. The
other Party shall not unreasonably withhold consent to remove the Class Action Settlement
Administrator and/or the Notice Administrator, but this shall occur only after Old National and
Lead Class Counsel have attempted to resolve any disputes regarding the retention or dismissal of
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the Class Action Settlement Administrator and/or the Notice Administrator in good faith, and, if
they are unable to do so, after the matter has been referred to the Court for resolution.
4.

The Class Action Settlement Administrator and/or the Notice Administrator

may retain one or more persons to assist in the completion of its responsibilities.
5.

Not later than ten (10) days before the date of the Fairness Hearing, the

Notice Administrator shall provide Old National’s Counsel and Lead Class Counsel: (a) a list of
those persons who have opted out or excluded themselves from the Settlement; and (b) the details
outlining the scope, methods and results of the notice program.
6.

The Notice Administrator shall promptly after receipt provide copies of any

requests for exclusion, objections, and/or related correspondence to Lead Class Counsel and Old
National’s Counsel.
B.

Contents of Class Notice and Claim Form
The Claim Form and the Class Notice shall be in a form substantially similar to the

document attached to this Agreement as Exhibits 1 and 2, respectively, and shall advise Class
Members of the following:
a.

General Terms: The Class Notice shall contain a plain and concise

description of the nature of the Action, the history of the litigation of the claims, the preliminary
certification of the Class, and the proposed Settlement, including information on the identity of
Class Members, how the proposed Settlement would provide relief to the Class and Class
Members, what claims are released under the proposed Settlement and other relevant terms and
conditions.
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b.

Opt-Out Rights: The Class Notice shall inform Class Members that

they have the right to opt out of the Settlement. The Class Notice shall provide the deadlines and
procedures for exercising this right.
c.

Objection to Settlement:

The Class Notice shall inform Class

Members of their right to object to the proposed Settlement and appear at the Fairness Hearing.
The Class Notice shall provide the deadlines and procedures for exercising these rights.
d.

Fees and Expenses: The Class Notice shall inform Class Members

about the amounts being sought by Plaintiffs’ Counsel as Attorneys’ Fees and Expenses and
individual Service Awards to the Plaintiffs, and shall explain that Old National will pay the fees
and expenses awarded to Plaintiffs’ Counsel and individual Service Awards to the Plaintiffs.
e.

Claim Form: The Class Notice shall include the Claim Form, which

shall inform the Class Member who is not Current Account Holder that he or she must fully
complete and timely return the Claim Form within the Claim Period to be eligible to obtain relief
pursuant to this Agreement.
C.

Dissemination of Class Notice
1.

Mail and E-Mail Notice
a.

No later than three (3) business days after the entry of the Order

Authorizing Notice, Lead Class Counsel, with the assistance and cooperation of Old National,
shall provide Old National and the Notice Administrator with the name, mailing address, and email address of each reasonably identifiable Class Member, subject to the existence and
availability of such information as derived from the information produced by Old National to Lead
Class Counsel in the Action.
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b.

Not later than twenty (20) days after entry of the Order Authorizing

Notice, and subject to the requirements of the Order Authorizing Notice and the Settlement
Agreement, the Notice Administrator shall send the Class Notice and Claim Form by Electronic
Mail (“E-Mail”) to: (i) each reasonably identifiable Class Member’s last known E-Mail address,
and (ii) each reasonably identifiable Class Member’s postal address if such person’s E-mail
address is unknown, and shall otherwise comply with Trial Rule 23 and any other applicable
statute, law, or rule, including but not limited to, the Due Process Clause of the United States
Constitution.
c.

No later than twenty (20) days after entry of the Order Authorizing

Notice, the Notice Administrator shall commence the process of sending the Postcard Notice,
substantially in the form of Exhibit 8 hereto, by First Class U.S. Mail, proper postage prepaid, to
each Class Member whose E-mail address returned a message as undeliverable, subject to the
existence of such information as provided l pursuant to Section IV.B.1.a of this Agreement,
notifying the Class Member of the Settlement and directing them to the Settlement Website and/or
the toll-free telephone number to obtain a Class Notice and Claim Form.
d.

After entry of the Order Authorizing Notice, the Notice

Administrator shall: (i) re-mail any Postcard Notice returned by the United States Postal Service
with a forwarding address that are received by the Notice Administrator; (ii) by itself or using one
or more address research firms, as soon as practicable following receipt of any returned Postcard
Notices that do not include a forwarding address, research any such returned mail for better
addresses and promptly mail the Postcard Notice to the better addresses so found.
2.

Publication Notice

The Notice Administrator shall have the publication of the Summary Settlement Notice
-24-

substantially completed no later than twenty (20) days after entry of the Order Authorizing Notice
by publishing it, as a 1/8-page ad (2 insertions on 2 consecutive days), in the Indianapolis Star
News, South Bend Tribune, Evansville Courier Press and the Fort Wayne Journal Gazette/NewsSentinel. The form of Summary Settlement Notice agreed upon by the Parties is in the form
substantially similar to the one attached to the Agreement as Exhibit 6.
3.

Settlement Website

Prior to the dissemination of the Class Notice pursuant to Section IV.A through Section
IV.C,

the

Notice

Administrator

shall

establish

an

Internet

website,

www.oldnationaloverdraftfees.com, that will inform Class Members of the terms of this
Agreement, their rights, dates and deadlines and related information (the “Settlement Website”).
This Settlement Website shall include, in .pdf format, materials agreed upon by the Parties and/or
required by the Court, which shall include, at a minimum, orders Authorizing Notice and Final
Approval, the Class Notice, the Claim Form, the Summary Settlement Notice and this Agreement.
4.

Toll-Free Telephone Number

Prior to the dissemination of the Class Notice pursuant to Section IV.A through Section
IV.C, the Notice Administrator shall establish a toll-free telephone number that will provide
Settlement-related information to Class Members.
V.

REQUESTS FOR EXCLUSION
A.

Any Class Member who wishes to be excluded from the Class must mail a written,

signed request for exclusion to the Notice Administrator at the address provided in the Class Notice
postmarked no later than fifty (50) days after entry of the Order Authorizing Notice, or as the Court
otherwise may direct, and specifying that he or she wants to be excluded.

The Notice

Administrator shall forward copies of any written requests for exclusion to Lead Class Counsel
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and Old National’s Counsel. A list reflecting all requests for exclusion shall be filed with the
Court by Old National no later than ten (10) days before the Fairness Hearing.
B.

Any potential Class Member who does not file a timely written request for

exclusion as provided in the preceding Section V.A shall be bound by all subsequent proceedings,
orders, and judgments, including, but not limited to, the Mutual Release, in the Action, even if he
or she has litigation pending or subsequently initiates litigation against Old National relating to the
claims and transactions released in the Action. Old National’s Counsel shall provide to the Notice
Administrator, within ten (10) business days of the entry of the Order Authorizing Notice, a list of
all counsel for anyone who has litigation against Old National that involves any claims released
herein. The Notice Administrator shall mail copies of the Class Notice to all such legal counsel.
Old National will promptly direct the Notice Administrator to serve the Class Notice on counsel
for any Class Members who subsequently initiate litigation, arbitration or other proceedings
against Old National relating to any claims released herein.
C.

Old National shall have the right to terminate the Settlement by serving on Lead

Class Counsel and filing with the Court a notice of termination within ten days of its receipt from
the Notice Administrator of the report specified in Section V.A above if the number of potential
Class Members who timely request exclusion from the Settlement Class equals or exceeds the
number specified in the separate letter executed concurrently with this Settlement Agreement.
VI.

OBJECTIONS TO SETTLEMENT
A.

Any Class Member who has not filed a timely written request for exclusion and

who wishes to object to the fairness, reasonableness, or adequacy of this Agreement or the
proposed Settlement, or to the award of Attorneys’ Fees and Expenses, or the individual Service
Awards to Plaintiffs, must deliver to the Lead Class Counsel identified in the Class Notice and to
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Old National’s Counsel, and file with the Court, no later than fifty (50) days after entry of the
Order Authorizing Notice, or as the Court otherwise may direct, a written statement of the
objections containing the objector’s dated signature, as well as the specific reason(s), if any, for
each objection, including any legal support the Class Member wishes to bring to the Court’s
attention, any evidence or other information the Class Member wishes to introduce in support of
the objections, a statement of whether the Class Member intends to appear and argue at the Fairness
Hearing, together with evidence of his or her membership in the Class. Class Members may do so
either on their own or through an attorney retained at their own expense. The objection must also
contain the objector’s name, address, telephone number and, if represented by counsel, the same
information for his/her counsel (in any event, the objector’s actual residential address must be
included). The Parties shall request that the Court allow any interested party to file a reply to any
objection, as described in this Section VI.A, no later than three (3) days before the Fairness
Hearing.
B.

Any Class Member who files and serves a written objection, as described in the

preceding Section VI.A, may appear at the Fairness Hearing, either in person or through personal
counsel hired at the Class Member’s expense, to object to the fairness, reasonableness, or adequacy
of this Agreement or the proposed Settlement, or to the award of Attorneys’ Fees and Expenses or
Service Awards to the individual Plaintiffs. Class Members or their attorneys who intend to make
an appearance at the Fairness Hearing must deliver a notice of intention to appear to the Lead Class
Counsel identified in the Class Notice and to Old National’s Counsel, and file said notice with the
Court, no later than the deadline for making such objection, or as the Court may otherwise direct.
C.

Any Class Member who fails to comply with the provisions of Sections VI.A and

VI.B above shall waive and forfeit any and all rights he or she may have to appear separately
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and/or to object, and shall be bound by all the terms of this Agreement and by all proceedings,
orders and judgments, including, but not limited to, the Mutual Release, in the Action.
D.

Any Class Member who objects to the Settlement shall be entitled to all of the

benefits of the Settlement if this Agreement and the terms contained therein are approved, as long
as the objecting Class Member complies with all requirements of this Agreement applicable to
Class Members, including the timely submission of Claim Forms and other requirements discussed
herein.
VII.

MUTUAL RELEASES
The Parties agree to the following mutual release, which shall take effect upon entry of the

Final Order and Final Judgment.
A.

By Plaintiffs and the Class: In consideration for the promises and covenants

described in this Agreement, Plaintiffs and the other members of the Class, on behalf of
themselves, their heirs, guardians, assigns, executors, administrators, predecessors, and/or
successors, will fully, finally and forever release, relinquish, acquit, and discharge the Released
Parties from – and shall not now or hereafter institute, maintain, or assert on their own behalf, on
behalf of the Class or on behalf of any other person or entity – any and all manner of claims,
actions, causes of action, suits, rights, debts, sums of money, payments, obligations, reckonings,
contracts, agreements, executions, promises, damages, liens, judgments and demands of whatever
kind, type or nature and whatsoever, both at law and in equity, whether past, present or future,
mature or not yet mature, known or unknown, suspected or unsuspected, contingent or
noncontingent, whether based on federal, state or local law, statute, ordinance, regulation, code,
contract, common law, or any other source, or any claim that Plaintiffs or Class Members ever
had, now have, may have, or hereafter can, shall or may ever have against the Released Parties in
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any other court, tribunal, arbitration panel, commission, agency, or before any governmental
and/or administrative body, or any other adjudicatory body, on the basis of, connected with, arising
from, or in any way whatsoever relating to the following acts or omissions during the Class Period:
(a) the assessment of overdraft fees by the Released Parties, (b) the assessment of one or multiple
overdraft fees and/or sustained overdraft fees on Class Members’ accounts, (c) the amount of one
or more overdraft fees and/or sustained overdraft fees assessed on Class Members’ accounts, (c)
debit re-sequencing or posting order on Class Members’ accounts, and/or (d) the implementation
or use of Old National’s Overdraft Courtesy Policy, and the claims alleged in the complaints
(amended and otherwise) in the Action, and, more particularly, but without in any way limiting
the generality of the foregoing, arising from, directly or indirectly, or in any way whatsoever
pertaining or relating to the claims alleged in the complaints (amended and otherwise) in the
Action, including, but not limited to, communications, disclosures, nondisclosures,
representations, statements, claims, omissions by the Released Parties; any claims for rescission,
restitution or unjust enrichment for all damages of any kind relating to the assessment of overdraft
fees by the Released Parties during the Class Period and the claims alleged in the complaints
(amended and otherwise) in the Action; violations of any state’s deceptive, unlawful and/or unfair
business and/or trade practices, false, misleading or fraudulent advertising, consumer fraud and/or
consumer protection statutes relating to the assessment of overdraft fees by the Released Parties
during the Class Period and the claims alleged in the complaints (amended and otherwise) in the
Action; any violation of the Uniform Commercial Code, any breaches of express, implied and/or
any other warranties, any similar federal, state or local statutes, codes, damages, costs, expenses,
extra-contractual damages, compensatory damages, exemplary damages, special damages,
penalties, punitive damages and/or damage multipliers, disgorgement, declaratory relief, expenses,
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interest, and/or attorneys’ fees and costs against the Released Parties pertaining to or relating to
the claims alleged in the complaint in the Action relating to the assessment of overdraft fees by
the Released Parties during the Class Period and the claims alleged in the complaints (amended
and otherwise) in the Action, notwithstanding that Plaintiffs and the Class acknowledge that they
may hereafter discover facts in addition to or different from those that they now know or believe
to be true concerning the subject matter of the Action and/or the Release herein.
B.

By Old National: In consideration for the promises and covenants described in

this Agreement, Released Parties, shall automatically be deemed to have fully and irrevocably
released and forever discharged Steven Kelly, Jonathan A. Cook and Rebecca F. Cook, and each
of their respective individual spouses, heirs, assigns, beneficiaries and successors from any and all
liabilities, rights, claims, actions, causes of action, demands, damages, costs, attorneys’ fees, and
losses during the Class Period asserted by the Released Parties by way of counterclaim including
the following: (a) the payment of overdraft fees, (b) the payment of one or multiple overdraft fees
and/or sustained overdraft fees, and (c) the amount of any negative balance in any closed Old
National account.
VIII. ATTORNEYS’ FEES AND EXPENSES AND SERVICE AWARDS
A.

On behalf of Plaintiffs’ Counsel, Lead Class Counsel agrees to make and Old

National agrees not to oppose, an application for an award of Attorneys’ Fees and Expenses in the
Action no later than fourteen (14) days before the objection deadline set forth in Section VI that
will not exceed forty percent (40%) of the Settlement Fund, or One Million Nine Hundred
Thousand Dollars ($1,900,000.00) in fees, and for an award of expenses incurred in the
prosecution of the Action, which shall be the sole aggregate compensation paid by Old National
for all Plaintiffs’ Counsel representing the Class. Any such fee and expense amount approved by
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the Court shall be paid solely and exclusively from the Settlement Fund within ten (10) business
days after the occurrence of the Final Settlement Date.
B.

Lead Class Counsel, in its sole discretion, shall allocate and distribute this award

of Attorneys’ Fees and Expenses among Plaintiffs’ Counsel. Lead Class Counsel shall be
responsible for allocating and distributing the Attorneys’ Fees and Expenses award to Plaintiffs’
Counsel.
C.

Lead Class Counsel may petition the Court for Service Awards of Ten Thousand

Dollars ($10,000.00) per Plaintiff for a total of Thirty Thousand Dollars ($30,000.00), which Old
National will not oppose. The purpose of such awards shall be to compensate the Plaintiffs for
efforts and risks taken by them on behalf of the Class. Any Service Awards made by the Court
shall be paid two-thirds out of the Settlement Fund and one-third out of any awarded Attorneys’
Fees, as instructed by Lead Class Counsel, within ten (10) business days after the occurrence of
the Final Settlement Date. The Service Awards to these Plaintiffs will be in addition to the other
consideration to the Class Members as set forth in Section III.B.5. above.
D.

Old National shall not be liable for or obligated to pay any fees, expenses, costs, or

disbursements to, or incur any expense on behalf of, any person or entity, either directly or
indirectly, in connection with the Action or this Settlement Agreement, other than the amount or
amounts expressly provided for in this Settlement Agreement.
E.

Plaintiffs represent and warrant that they are the sole and exclusive owner of all

claims that they personally are releasing under this Agreement. Plaintiffs further acknowledge
that they have not assigned, pledged, or in any manner whatsoever, sold, transferred, assigned or
encumbered any right, title, interest or claim arising out of or in any way whatsoever pertaining to
the Action, including without limitation, any claim for benefits, proceeds or value under the
-31-

Action, and that Plaintiffs are not aware of anyone other than themselves claiming any interest, in
whole or in part, in the Action or in any benefits, proceeds or values under the Action. Class
Members submitting a Claim Form shall represent and warrant therein that they are the sole and
exclusive owner of all claims that they personally are releasing under the Settlement and that they
have not assigned, pledged, or in any manner whatsoever, sold, transferred, assigned or
encumbered any right, title, interest or claim arising out of or in any way whatsoever pertaining to
the Action, including without limitation, any claim for benefits, proceeds or value under the
Action, and that such Class Member(s) are not aware of anyone other than themselves claiming
any interest, in whole or in part, in the Action or in any benefits, proceeds or values under the
Action.
F.

Without in any way limiting its scope, and, except to the extent otherwise specified

in the Agreement, this Mutual Release covers by example and without limitation, any and all
claims for attorneys’ fees, costs, expert fees, or consultant fees, interest, or litigation fees, costs or
any other fees, costs, and/or disbursements incurred by Plaintiffs’ Counsel, or by Plaintiffs or the
Class Members.
G.

Plaintiffs expressly understand and acknowledge, and all Class Members will be

deemed by the Final Order and Final Judgment to acknowledge, that certain principles of law,
including, but not limited to, Section 1542 of the Civil Code of the State of California, provide that
“a general release does not extend to claims which the creditor does not know or suspect to exist
in his or her favor at the time of executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.” To the extent that anyone might argue
that these principles of law are applicable – notwithstanding that the Parties have chosen Indiana
law to govern this Agreement – Plaintiffs hereby agree that the provisions of all such principles of
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law or similar federal or state laws, rights, rules, or legal principles, to the extent they are found to
be applicable herein, are hereby knowingly and voluntarily waived, relinquished and released by
Plaintiffs and all Class Members.
H.

Nothing in this Mutual Release shall preclude any action by the Parties hereto to

enforce the terms of the Agreement, including participation in any of the processes detailed
therein.
I.

Plaintiffs and Defendants hereby agree and acknowledge that the provisions of this

Mutual Release together constitute an essential and material term of the Agreement and shall be
included in any Final Order and Final Judgment entered by the Court.
IX.

ORDER AUTHORIZING NOTICE, FINAL ORDER, FINAL JUDGMENT AND
RELATED ORDERS
A.

The Parties shall seek from the Court, within fifteen (15) days after the execution

of this Agreement, an Order Authorizing Notice in a form substantially similar to Exhibit 5. The
Order Authorizing Notice shall, among other things:
1.

Preliminarily approve the Settlement;

2.

Require the dissemination of the Notice and the taking of all necessary and

appropriate steps to accomplish this task;
3.

Determine that the notice complies with all legal requirements, including,

but not limited to, the Due Process Clause of the United States Constitution;
4.

Schedule a date and time for a Fairness Hearing to determine whether the

Order Authorizing Notice should be finally approved by the Court;
5.

Require Class Members who wish to exclude themselves to submit an

appropriate and timely written request for exclusion as directed in this Agreement and the Class
Notice and that a failure to do so shall bind those Class Members who remain in the Class;
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6.

Require Class Members who wish to object to this Agreement to submit an

appropriate and timely written statement as directed in this Agreement and the Class Notice;
7.

Require Class Members who wish to appear to object to this Agreement to

submit an appropriate and timely written statement as directed in this Agreement and the Class
Notice;
8.

Require attorneys representing individual Class Members, at their own

expense, to file a notice of appearance as directed in this Agreement and the Class Notice;
9.

Appoint the Class Action Settlement Administrator and/or the Notice

10.

Authorize Old National to take all necessary and appropriate steps to

Administrator;

establish the means necessary to implement the Agreement;
11.

Issue other related orders to effectuate the preliminary approval of the

Settlement Agreement.
B.

No later than fourteen (14) days from the deadline for filing objections to this

Settlement Agreement as set forth in Section VI, Plaintiffs shall file an application for an award of
Attorneys’ Fees and Expenses in the Action and a Motion for Final Approval of this Settlement
Agreement. Such application and motion shall be supplemented, if necessary, no later than
fourteen (14) days before the Fairness Hearing.
C.

After the Fairness Hearing, the Parties shall seek to obtain from the Court a Final

Order and Final Judgment in the forms substantially similar to Exhibits 3 and 4, respectively. The
Final Order and Final Judgment shall, among other things:
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1.

Find that the Court has personal jurisdiction over all Class Members, the

Court has subject matter jurisdiction over the claims asserted in the Amended Complaint
and/or Action, and that venue is proper.
2.

Finally approve the Agreement and Settlement, pursuant to Trial Rule 23;

3.

Find that the notice and the notice dissemination methodology complied

with all laws, including, but not limited to, the Due Process Clause of the United States
Constitution;
4.

Dismiss the Action, including Counterclaims, with prejudice;

5.

Incorporate the Mutual Release set forth in the Agreement and make the

Mutual Release effective as of the date of the Final Order and Final Judgment;
6.

Issue a permanent injunction;

7.

Authorize the Parties to implement the terms of the Agreement;

8.

Retain jurisdiction relating to the administration, consummation,

enforcement, and interpretation of the Agreement, the Final Order and Final Judgment, and
for any other necessary purpose; and
9.

Issue related Orders to effectuate the final approval of the Settlement

Agreement and its implementation.
X.

MODIFICATION OR TERMINATION OF THIS AGREEMENT
A.

The terms and provisions of this Agreement may be amended, modified, or

expanded by written agreement of the Parties and approval of the Court; provided, however that,
after entry of the Final Order and Final Judgment, the Parties may by written agreement effect
such amendments, modifications, or expansions of this Agreement and its implementing
documents (including all exhibits hereto) without further notice to the Class or approval by the
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Court if such changes are consistent with the Court’s Final Order and Final Judgment and do not
limit the rights of Class Members under this Agreement.
B.

This Agreement shall terminate at the discretion of either Old National or the

Plaintiffs, through Lead Class Counsel, if: (1) the Court, or any appellate court(s), rejects,
modifies, or denies approval of any portion of this Agreement or the proposed Settlement that the
terminating party in its (or their) sole judgment and discretion reasonably determine(s) is material,
including, without limitation, the terms of relief, the findings, or conclusions of the Court, the
provisions relating to notice, the definition of the Class, and/or the terms of the Mutual Release;
or (2) the Court, or any appellate court(s), does not enter or completely affirm, or alters or expands,
any portion of the Final Order and Final Judgment, or any of the Court’s findings of fact or
conclusions of law, that the terminating party in its (or their) sole judgment and discretion
reasonably determine(s) is material. The terminating party must exercise the option to withdraw
from and terminate this Agreement, as provided in this Section X, by a signed writing served on
the other Parties no later than twenty (20) days after receiving notice of the event prompting the
termination. The Parties will be returned to their positions status quo ante.
C.

If an option to withdraw from and terminate this Agreement arises under Section

X.B above, neither Old National nor Plaintiffs are required for any reason or under any
circumstance to exercise that option and any exercise of that option shall be in good faith.
D.

If this Agreement is terminated pursuant to Section X.B, above, then:
1.

this Agreement shall be null and void and shall have no force or effect, and

no Party to this Agreement shall be bound by any of its terms, except for the terms of Sections
X.D herein;
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2.

the Parties will petition to have any stay orders entered pursuant to this

Agreement lifted;
3.

all of its provisions, and all negotiations, statements, and proceedings

relating to it shall be without prejudice to the rights of Old National, Plaintiffs or any Class
Member, all of whom shall be restored to their respective positions existing immediately before
the execution of this Agreement, except that the Parties shall cooperate in requesting that the Court
set a new scheduling order such that neither Party’s substantive or procedural rights is prejudiced
by the attempted Settlement;
4.

Released Parties, as defined in Section II, above, including, without

limitation, Old National, expressly and affirmatively reserve all defenses, arguments, and motions
as to all claims that have been or might later be asserted in the Action, including, without limitation,
the argument that the Action may not be litigated as a class action;
5.

Plaintiffs and all other Class Members, on behalf of themselves and their

heirs, assigns, executors, administrators, predecessors, and successors, expressly and affirmatively
reserve and do not waive all motions as to, and arguments in support of, all claims, causes of
actions or remedies that have been or might later be asserted in the Action including, without
limitation, any argument concerning class certification, consumer fraud, and treble or other
damages;
6.

neither this Agreement, the fact of its having been made, nor the

negotiations leading to it, nor any discovery or action taken by a Party or Class Member pursuant
to this Agreement shall be admissible or entered into evidence for any purpose whatsoever;
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7.

any Settlement-related order(s) or judgment(s) entered in this Action after

the date of execution of this Agreement shall be deemed vacated and shall be without any force or
effect;
8.

all costs incurred in connection with the Settlement, including, but not

limited to, notice, publication, and customer communications, not to exceed $400,000 will be paid
from the Settlement Funds.

Plaintiffs and Lead Class Counsel shall be responsible for any of

these costs or other Settlement-related costs in excess of $400,000;
9.

any attorneys’ fees and expenses previously paid to Plaintiffs’ Counsel shall

be returned to Old National; and
10.

notwithstanding the terms of this paragraph, if Settlement is not

consummated, Plaintiffs’ Counsel may include any time spent in Settlement efforts as part of any
statutory fee petition filed at the conclusion of the case, and Old National reserves the right to
object to the reasonableness of such requested fees.
XI.

GENERAL MATTERS AND RESERVATIONS
A.

The obligations of the Parties to conclude the proposed Settlement is and shall be

contingent on the following:
1.

entry by the Court of the Final Order and Final Judgment approving the

Settlement, from which the time to appeal has expired or which has remained unmodified after
any appeal(s); and
2.

Old National’s payments as set forth in Section III.A. and Section VIII.C.

of this Settlement Agreement, and Old National’s full and complete performance of any and all
obligations, terms and conditions set forth in the Agreement.
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B.

The Parties and their counsel agree to keep the contents of this Agreement

confidential until the date on which the Motion for Preliminary Approval and Authorization of
Class Notice is filed; provided, however, that this section shall not prevent Old National from
disclosing such information, prior to the date on which the Motion for Preliminary Approval and
Authorization of Class Notice is filed, to state and federal agencies, independent accountants,
actuaries, advisors, financial analysts, insurers or attorneys, nor shall it prevent the Parties and
their counsel from disclosing such information to persons or entities (such as experts, courts, cocounsel, and/or administrators) to whom the Parties agree disclosure must be made in order to
effectuate the terms and conditions of this Agreement.
C.

Plaintiffs, their counsel, and Lead Class Counsel agree that the confidential

information made available to them solely through the settlement process was made available, as
agreed to, on the condition that neither Plaintiffs nor their counsel may disclose it to third parties
(other than experts or consultants retained by Plaintiffs in connection with this case); that it not be
the subject of public comment; that it not be used by Plaintiffs or Plaintiffs’ Counsel in any way
in this litigation should the Settlement not be achieved, and that it is to be returned if a Settlement
is not concluded; provided, however, that nothing contained herein shall prohibit Plaintiffs from
seeking such information through formal discovery if not previously requested through formal
discovery or from referring to the existence of such information in connection with the Settlement
of this litigation.
D.

All information marked as “Attorneys’ Eyes Only” or “Confidential” provided by

Old National to Plaintiffs, Plaintiffs’ Counsel, or any individual Class Member, counsel for any
individual Class Member and/or administrators, pursuant to the implementation of this Agreement
or by Court Order, constitutes trade secrets and highly confidential and proprietary business
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information and shall be deemed “Attorneys’ Eyes Only” or “Confidential” pursuant to the
protective orders that have been or will be entered in the Action, and shall be subject to all of the
provisions thereof. Any materials inadvertently produced shall, upon Old National’s request, be
promptly returned to Old National’s Counsel, and there shall be no implied or express waiver of
any privileges, rights, and defenses.
E.

Within thirty (30) days after the Final Settlement Date (unless the time is extended

by agreement of the Parties), Plaintiffs’ Counsel, and any expert or other consultant employed by
them in such capacity or any other individual with access to documents provided by Old National
to Plaintiffs’ Counsel shall either: (i) return to Old National’s Counsel, all such documents and
materials (and all copies of such documents in whatever form made or maintained) produced by
Old National in the Action and any and all handwritten notes summarizing, describing or referring
to such documents; or (ii) certify to Old National’s Counsel that all such documents and materials
(and all copies of such documents in whatever form made or maintained) produced by Old National
in the Action and any and all handwritten notes summarizing, describing or referring to such
documents have been destroyed; provided, however, that this section shall not apply to any
documents made part of the record in connection with a Claim, nor to any documents made part
of a Court filing, nor to Plaintiffs’ Counsel’s work product. Old National’s Counsel agrees to hold
all documents returned by Plaintiffs’ Counsel, and any expert or other consultant or any other
individual employed by Plaintiffs’ Counsel in such capacity with access to documents provided
by Old National, until six months after the distribution of the Settlement Funds to Class Members
who submitted acceptable Claim Forms. Six months after the distribution of the Settlement Funds
to Class Members who submitted acceptable Claim Forms, the Class Action Settlement
Administrator shall return all document and materials to Old National and/or Lead Class Counsel
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that produced the documents and materials, except that it shall destroy any and all Claim Forms,
including any and all information and/or documentation submitted by Class Members.
F.

Old National’s execution of this Agreement shall not be construed to release - and

Old National expressly does not intend to release - any claim Old National may have or make
against any insurer for any cost or expense incurred in connection with this Settlement, including,
without limitation, for attorneys’ fees and costs.
G.

Lead Class Counsel represent that: (1) they are authorized by the Plaintiffs to enter

into this Agreement on behalf of Plaintiffs, their respective present or past law firms and any other
attorneys who have represented or who now represent Plaintiffs in the Action with respect to the
claims in the Action; and (2) they are seeking to protect the interests of the Class.
H.

Plaintiffs represent and certify that, as applicable to each Plaintiff: (1) they have

agreed to serve as representatives of the Class proposed to be certified herein; (2) they are willing,
able, and ready to perform all of the duties and obligations of representatives of the Class,
including, but not limited to, being involved in discovery and fact finding; (3) they have read the
substantive pleadings in the Action, including the complaint and/or the Amended Complaint, or
have had the contents of such pleadings described to them; (4) they are familiar with the results of
the fact-finding undertaken by Lead Class and Plaintiffs’ Counsel; (5) they have been kept apprised
of settlement negotiations among the Parties, and have either read this Agreement, including the
exhibits annexed hereto, or have received a detailed description of it from Lead Class Counsel or
Plaintiffs’ Counsel and they have agreed to its terms; (6) they have consulted with Lead Class
Counsel or Plaintiffs’ Counsel about the Action and this Agreement and the obligations imposed
on representatives of the Class; (7) they have authorized Lead Class Counsel to execute this
Agreement on their behalf; and (8) they shall remain and serve as representatives of the Class until
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the terms of this Agreement are effectuated, this Agreement is terminated in accordance with its
terms, or the Court at any time determines that said Plaintiff(s) cannot represent the Class.
I.

Old National represents and warrants that the individual(s) executing this

Agreement is authorized to enter into this Agreement on behalf of Old National.
J.

This Agreement, complete with its exhibits, sets forth the sole and entire agreement

among the Parties with respect to its subject matter, and it may not be altered, amended, or
modified except by written instrument executed by Lead Class Counsel and Old National’s
Counsel on behalf of Old National. The Parties expressly acknowledge that no other agreements,
arrangements, or understandings not expressed in this Agreement exist among or between them
and that in deciding to enter into this Agreement, they rely solely upon their judgment and
knowledge. This Agreement supersedes any prior agreements, understandings, or undertakings
(written or oral) by and between the Parties regarding the subject matter of this Agreement.
K.

This Agreement and any amendments thereto shall be governed by and interpreted

according to the law of the State of Indiana, notwithstanding its conflict of laws provisions.
L.

Any disagreement and/or action to enforce this Agreement shall be commenced and

maintained only in the Court in which the Action is pending.
M.

Whenever this Agreement requires or contemplates that one of the Parties shall or

may give notice to the other, notice shall be provided by e-mail and/or next-day (excluding
Saturdays, Sundays, or a legal holiday as defined by state statute) express delivery service as
follows:
1.

If to Old National, then to:
Mark J. R. Merkle
KRIEG DeVAULT LLP
12800 North Meridian Street, Suite 300
Carmel, Indiana 46032
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mmerkle@kdlegal.com
2.

If to Plaintiffs, then to:
William M. Sweetnam
SWEETNAM LLC
100 North La Salle Street, Suite 2200
Chicago, Illinois 60602
wms@sweetnamllc.com

N.

All time periods set forth herein shall be computed in calendar days unless

otherwise expressly provided. In computing any period of time prescribed or allowed by this
Agreement or by order of the Court, the day of the act, event, or default from which the designated
period of time begins to run shall not be included. The last day of the period so computed shall be
included, unless it is a Saturday, a Sunday or a legal holiday as defined by state statute, or, when
the act to be done is the filing of a paper in court, a day on which weather or other conditions have
made the office of the clerk of the court inaccessible, in which event the period shall run until the
end of the next day that is not one of the aforementioned days.
O.

The Parties reserve the right, subject to the Court’s approval, to agree to any

reasonable extensions of time that might be necessary to carry out any of the provisions of this
Agreement.
P.

The Class, Plaintiffs, Plaintiffs’ Counsel, Lead Class Counsel, Old National and/or

Old National’s Counsel shall not be deemed to be the drafter of this Agreement or of any particular
provision, nor shall they argue that any particular provision should be construed against its drafter
or otherwise resort to the contra proferentem canon of construction. All Parties agree that this
Agreement was drafted by counsel for the Parties during extensive arm’s length negotiations. No
parol or other evidence may be offered to explain, construe, contradict, or clarify its terms, the
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intent of the Parties or their counsel, or the circumstances under which this Agreement was made
or executed.
Q.

The Parties expressly acknowledge and agree that this Agreement and its exhibits,

along with all related drafts, motions, pleadings, conversations, negotiations, and correspondence,
constitute an offer of compromise and a compromise within the meaning of Federal Rule of
Evidence 408 and any equivalent rule of evidence in any state. In no event shall this Agreement,
any of its provisions or any negotiations, statements or court proceedings relating to its provisions
in any way be construed as, offered as, received as, used as, or deemed to be evidence of any kind
in the Action, any other action, or in any judicial, administrative, regulatory or other proceeding,
except in a proceeding to enforce this Agreement or the rights of the Parties or their counsel.
Without limiting the foregoing, neither this Agreement nor any related negotiations, statements,
or court proceedings shall be construed as, offered as, received as, used as or deemed to be
evidence or an admission or concession of any liability or wrongdoing whatsoever on the part of
any person or entity, including, but not limited to, the Released Parties, or as a waiver by the
Released Parties of any applicable privileges, claims or defenses.
R.

Plaintiffs expressly affirm that the allegations contained in the various complaints

were made in good faith and have a basis in fact, but consider it desirable for the Action to be
settled and dismissed because of the substantial benefits that the proposed Settlement will provide
to Class Members.
S.

The Parties, their successors and assigns, and their counsel undertake to implement

the terms of this Agreement in good faith, and to use good faith in resolving any disputes that may
arise in the implementation of the terms of this Agreement.

-44-

T.

The waiver by one Party of any breach of this Agreement by another Party shall not

be deemed a waiver of any prior or subsequent breach of this Agreement.
U.

If one Party to this Agreement considers another Party to be in breach of its

obligations under this Agreement, that Party must provide the breaching Party with written notice
of the alleged breach and provide a reasonable opportunity to cure the breach before taking any
action to enforce any rights under this Agreement.
V.

The Parties, their successors and assigns, and their counsel agree to cooperate fully

with one another in seeking Court approval of this Settlement Agreement and to use their best
efforts to effect the prompt consummation of this Agreement and the proposed Settlement.
W.

This document may be executed in counterparts, each of which shall be deemed an

original and said counterparts shall together constitute one and the same instrument. For all
purposes, duplicate unexecuted and unacknowledged pages of the counterparts may be discarded
and the remaining pages assembled as one document. Delivery of any executed counterpart of a
signature page to this Agreement by facsimile transmission or electronic mail (e-mail) shall be
deemed an effective delivery of an executed original counterpart of this Agreement. Pursuant to
the Electronic Signatures in Global and National Commerce Act (ESIGN), 15 U.S.C. Ch. 96, any
signature hereto may not be denied legal effect, validity, or enforceability solely because it is in
electronic form.
X

The Parties, including their present and former parents, subsidiaries, affiliates,

divisions, successors and assigns, and their counsel mutually agree to refrain from disparaging or
defaming one another with respect to any issue related to the Action or from taking any action
designed to harm the public perception of one another, except they may provide sworn testimony
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if so required by an order from a court of competent jurisdiction. Failure to abide by this provision
will constitute a breach of this Agreement.
Y.

Other than notices to the Class by the notice administrator, no press release or

social media posting shall be issued regarding the settling of the Action. If the Press makes
inquires, the plaintiffs agree that Lead Class Counsel William Sweetnam will be the responding
party representing the plaintiffs and Old National will direct inquiries to its Media Relations
department with input from its General Counsel. Plaintiffs agree that nothing in this provision is
intended to limit Old National’s right to make necessary filings with the SEC pursuant to
applicable law.
APPROVED AND AGREED TO BY
LEAD CLASS COUNSEL

William M. Sweetnam

Apr 5, 2016

William M. Sweetnam (Apr 5, 2016)
By:____________________________

Date:_______________

William M. Sweetnam
SWEETNAM LLC
100 North La Salle Street, Suite 2200
Chicago, Illinois 60602
Scott A. Danks
DANKS & DANKS
One S.E. 9th Street
Evansville, Indiana 47708
William N. Riley
Joseph N. Williams
RILEY WILLIAMS & PIATT, LLC
301 Massachusetts Avenue
Indianapolis, Indiana 46204

Austin Tighe
NIX, PATTERSON & ROACH, LLP
3600 Capital of Texas Highway, Suite B350
Austin, Texas 78746
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Jeffrey M. Ostrow
Jonathan M. Streisfeld
KOPELOWITZ OSTROW P.A.
200 SW 1st Avenue, 12th Floor
Fort Lauderdale, Florida 33301
Plaintiffs’ Counsel
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APPROVED AND AGREED TO BY
AND ON BEHALF OF OLD NATIONAL BANK

Mark J. R. Merkle

Apr 5, 2016

Mark J. R. Merkle (Apr 5, 2016)
By:____________________________

Date:_______________

Mark J. R. Merkle
Marc T. Quigley
Kay Dee Baird
KRIEG DeVAULT LLP
12800 North Meridian Street, Suite 300
Carmel, Indiana 46032
Patrick A. Shoulders
ZIEMER, STAYMAN, WEITZEL & SHOULDERS
20 N.W. First Street, P.O. Box 916
Evansville, Indiana 47706
Defendant’s Counsel
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EXHIBIT 1

Old National Bank
Overdraft Settlement
[address]
[city, state, zip]

<<mail id>>
<<Name1>>
<<Name2>>
<<Address1>>
<<Address2>>
<<City>><<State>><<Zip>>
<<Foreign Country>>

<<Date>>

CLAIM FORM
YOU MAY SUBMIT A CLAIM FORM IF YOU MEET THE ELIGIBILITY REQUIREMENTS BELOW.
Please fill out this Claim Form only if you are a former Old National Bank ("ONB") customer residing in Indiana and
would like to request a payment for any eligible Overdraft Fee that was charged to you on an Old National Bank
Account between November 9, 2008, and August 15, 2010 ("Claims Period"). For current customers whose accounts
are still open with the same account number as of the date claims are paid, the Settlement Administrator will determine
how much, if anything, you are owed, and you will automatically receive an account credit for such amount. Do not
submit a Claim Form if you are a current ONB customer, if you reside in a state other than Indiana or if you paid
Overdraft Fees that fall outside of the applicable Claims Period listed above.
You should read the Settlement Notice and Claim Form completely and carefully. Please print (or type) clearly in
blue or black ink. Your Claim Form must be postmarked or filed online no later than _____, 2016. If you have any
questions, please call 1-8XX-XXX-XXXX or visit www.OldNationalOverdraftFees.com.
You are eligible to submit a claim if you meet all of conditions below.
•

You reside in Indiana.

•

You held an ONB consumer deposit account between November 9 2008, and August 15, 2010, and your account
is closed.

•

You were charged two or more Overdraft Fees caused by Debit Card Transactions that posted to your account
(i.e., were paid from your account) on a single day during the Claims Period. “Overdraft Fee” means a fee assessed
to an account for an item paid when the account had insufficient funds to cover the item.

•

At least one of your Overdraft Fees on that day was a result of the bank’s policy of posting Debit Card Transactions
in order from highest to lowest dollar amount and would not have occurred if not for that policy.

•

You were not refunded the Overdraft Fee(s) that are the basis of your claim, and your account did not close with
a negative balance greater than your Overdraft Fees.

•

You fill out and submit a CLAIM IDENTIFICATION FORM.

Where to send your Claim Form: Upload your Claim Identification Form at ww.OldNationalOverdraftFees.com
or mail it to ONB Overdraft Settlement, [address], [city, state, zip].

CLAIM IDENTIFICATION FORM
CLAIMANT INFORMATION
Please Type or Print in the Boxes Below; Do NOT Use Red Ink, Pencil, or Staples.
First Name

Last Name

MI

Additional account holder (for joint accounts):

First Name
Address

Last Name

MI

Account Number

(Use a separate CLAIM IDENTIFICATION FORM for each account that was charged an eligible Overdraft Fee.)
SIGNATURE AND CERTIFICATION UNDER PENALTY OF PERJURY
I hereby declare under the penalty of perjury that to the best of my knowledge and belief this claim and the
information contained herein are true and correct. The Overdraft Fees for which I am asking for a payment
were not previously reversed, refunded or returned to me.
Date

–

–

Signature
MM

DD

YY

EXHIBIT 2

VANDERBURGH COUNTY, INDIANA, CIRCUIT COURT

If You Reside in Indiana and Paid Overdraft
Fees to Old National Bank, You May be
Eligible for a Payment from a Class Action
Settlement.
A state court authorized this notice. This is not a solicitation from a lawyer. This is not a suit against you.
•

A $4.75 million Settlement has been reached in a class action lawsuit about the order in which Old
National Bank (“ONB”) posted debit card transactions to consumer deposit accounts, and the effect the
posting order had on the number of overdraft fees the bank charged its account holders in Indiana. ONB
maintains there was nothing wrong about the posting process used, which is a standard practice in the
banking industry. The Court has not decided which side is right.

•

Current and former ONB customers in Indiana, who had a ONB consumer deposit account that was
accessible with an ONB debit card between November 9, 2008, and August 15, 2010, may be eligible for
a payment or account credit from the Settlement Fund.

•

The Settlement offers payments or account credits to people in Indiana who paid overdraft fees as a
result of ONB posting debit card transactions in order from highest to lowest dollar amount between
November 9, 2008, and August 15, 2010.
Your legal rights are affected whether you act or don’t act. Please read this notice carefully.

•

SUMMARY OF YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT:
GET AN
ACCOUNT CREDIT
AUTOMATICALLY

If you are eligible for a payment for overdraft fees charged between November 9, 2008, and
August 15, 2010 and your ONB account remains open, you do not have to do anything to
receive a payment. Your payment will be made automatically by way of an account credit if
the Court approves the Settlement and it becomes final.

SUBMIT A CLAIM FORM

By submitting a Claim Form, some Class Members will be eligible to receive payments for
overdraft fees charged to an account that is closed.

EXCLUDE YOURSELF

Get no benefits from the Settlement. This is the only option that allows you to participate in
any other lawsuit against ONB about the claims in this case.
Write to the Court if you don’t like the Settlement.

OBJECT
GO TO A HEARING
DO NOTHING

Ask to speak in Court about the fairness of the Settlement.
You will still receive any automatic payment or account credit to which you are entitled,
unless your ONB account is closed, and you will give up your right to participate in further
litigation against ONB about the claims in this case.

Questions? Call 1- 8XXX-XXX-XXXX or visit www.OldNationalOverdraftFees.com
Si desea recibir esta notificación en español, llámenos o visite nuestra página web.

•
•

These rights and options—and the deadlines to exercise them—are explained in this notice.
The Court in charge of this case still has to decide whether or not to approve the Settlement. If it does,
and any appeals are resolved, benefits will be distributed to those who qualify. Please be patient.
WHAT THIS NOTICE CONTAINS
BASIC INFORMATION .......................................................................................................................PAGE 3
1.
Why is there a Notice?
2.
What is this litigation about?
3.
What is an overdraft fee?
4.
Why is this a class action?
5.
Why is there a Settlement?
WHO IS PART OF THE SETTLEMENT ............................................................................................. PAGE 4
6.
Who is included in the Settlement?
7.
What if I am not sure whether I am included in the Settlement?
THE SETTLEMENT BENEFITS ......................................................................................................... PAGE 4
8.
What does the Settlement provide?
9.
How much will my payment be?
10. When will I receive my payment?
11. What am I giving up to stay in the Class?
HOW TO RECEIVE A PAYMENT ...................................................................................................... PAGE 5
12. How can I receive a payment?
13. How do I submit a claim for a non-automatic payment?
14. How will my claim be decided?
EXCLUDING YOURSELF FROM THE SETTLEMENT ....................................................................PAGE 6
15. How do I get out of the Settlement?
16. If I do not exclude myself, can I sue ONB for the same thing later?
17. If I exclude myself, can I still get a payment?
THE LAWYERS REPRESENTING YOU ............................................................................................. PAGE 7
18. Do I have a lawyer in the case?
19. How will the lawyers be paid?
OBJECTING TO THE SETTLEMENT ................................................................................................. PAGE 7
20. How do I tell the Court if I do not like the Settlement?
21. What is the difference between objecting and asking to be excluded?
THE FINAL APPROVAL HEARING ....................................................................................................PAGE 8
22. When and where will the Court decide whether to approve the Settlement?
23. Do I have to come to the hearing?
24. May I speak at the hearing?

GETTING MORE INFORMATION .............................................................................................PAGE 9
25. How do I get more information?

Questions? Call 1- 8XX-XXX-XXXX or visit www.OldNationalOverdraftFees.com
Si desea recibir esta notificación en español, llámenos o visite nuestra página web.
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BASIC INFORMATION
1. Why is there a Notice?
A Court authorized this notice because you have a right to know about a proposed settlement of these class
action lawsuits and about all of your options before the Court decides whether to give final approval to the
Settlement. This notice explains the lawsuits, the Settlement, and your legal rights.
Judge David D. Kiely of the Vanderburgh County, Indiana, Circuit Court is overseeing this case. This
lawsuit is known as Steven Kelly, et al. v. Old National Bank, No. 82C01-1012-CT-627. The people who
sued are called the “Plaintiffs.” ONB is the “Defendant.”
2. What is this litigation about?
The lawsuit alleges ONB improperly assessed and collected overdraft fees by posting debit card transactions
in order from highest to lowest dollar amount which in some instances had the effect of increasing the
number of overdraft fees the bank charged its customers. The complaint in the lawsuit is posted on the
website www.OldNationalOverdraftFees.com and contains all of the allegations and claims asserted against
ONB.
ONB maintains there is no one posting order that always benefits the customer; that, in many instances, a
high-to-low method helps the customer by paying important items, such as mortgage payments, that might
otherwise be returned without payment; and that, therefore, there was nothing wrong about the posting
process it used, which it maintains is otherwise authorized by law. The Court has not decided which side is
right.
3. What is an overdraft fee?
An overdraft fee is any fee assessed to an account for items paid when the account had insufficient funds to
cover the item. This lawsuit concerns only fees assessed on overdrafts of debit card transactions. Fees
charged to transfer balances from one account to another under an overdraft protection plan are excluded.
4. Why is this a class action?
In a class action, one or more people called “Class Representatives” (in this case, three former ONB
customers who were assessed overdraft fees) sued on behalf of themselves and other people in Indiana with
similar claims. Together, all the people with similar claims (except those who exclude themselves) are
members of a “Class” and are called “Class Members”.
5. Why is there a Settlement?
The Court has not decided in favor of the Plaintiffs or ONB. Instead, both sides have agreed to a settlement.
By agreeing to the Settlement, the Parties avoid the costs and uncertainty of a trial, and Class Members can
receive the benefits described in this notice. The proposed Settlement does not mean that any law was
broken or that ONB did anything wrong. ONB denies all legal claims in this case. Class Representatives
and their lawyers think the proposed Settlement is best for everyone who is affected.

Questions? Call 1- 8XX-XXX-XXXX or visit www.OldNationalOverdraftFees.com
Si desea recibir esta notificación en español, llámenos o visite nuestra página web.
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WHO IS PART OF THE SETTLEMENT
If you received notice of the Settlement by a postcard or email addressed to you, then you are a Class
Member. But even if you did not receive a postcard or email, you might still be a Class Member, as
described below.
6. Who is included in the Settlement?
You are a member of the Class if you:
•
•

Live in Indiana;
Had an ONB consumer deposit account that you could access with a ONB debit card anytime
between November 9, 2008, and August 15, 2010 (the “Class Period”); and
Were charged two or more overdraft fees for debit card transactions posted to your account on a
single day during the Class Period listed above, at least one of which was caused by ONB’s
practice of posting debit card transactions from highest to lowest dollar amount.

•

7. What if I am not sure if I am included in the Settlement?
If you are not sure whether you are in the Class, or have any other questions about the Settlement, visit the
Settlement website at www.OldNationalOverdraftFees.com or call the toll free number, 1-8XX-XXXXXXX. You may also send questions to the Settlement Administrator at:
ONB Overdraft Settlement
[address] [city, state, zip].

THE SETTLEMENT BENEFITS
8.

What does the Settlement provide?

If the Settlement is approved and becomes final, it will provide benefits to Class Members. ONB will pay
$4,750,000 to a Settlement Fund to make payments to eligible Class Members, as well as to pay for
attorneys’ fees, costs, and expenses, and special service payments to the three Class Representatives who
prosecuted the lawsuit (see Question 19). The Settlement Fund will also be used to pay costs associated with
administering the Settlement. If there are any funds remaining in the Settlement Fund after payments are
made to Class Members, all remaining funds will be distributed to a nonprofit organization or organizations
agreed upon by Class Counsel and ONB and approved by the Court.
9.

How much will my payment be?

Any payment you are eligible to receive will be based on the number of overdraft fees charged to your ONB
consumer deposit account as a result of posting debit card transactions high to low between November 9,
2008, and August 15, 2010. The amount of your payment will depend, in part, on the number of claims
received.

Questions? Call 1- 8XX-XXX-XXXX or visit www.OldNationalOverdraftFees.com
Si desea recibir esta notificación en español, llámenos o visite nuestra página web.
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10. When will I receive my payment?
Class Members who are current ONB customers will receive their payment by way of an account credit.
Class Members who are no longer ONB customers and who submit valid claims will receive their payments
by check. Settlement payments will be made only after the Court grants final approval to the Settlement
and after any appeals are resolved (see “The Final Approval Hearing” below). If there are appeals, resolving
them can take substantial time. Updates will be made available at www.OldNationalOverdraftFees.com.
Please be patient.
11. What I am giving up to stay in the Class?
Unless you exclude yourself from the Settlement, you can’t sue ONB, or be part of any other lawsuit against
ONB about the issues in this case. Unless you exclude yourself, all of the decisions by the Court will bind
you. The Settlement Agreement is available at www.OldNationalOverdraftFees.com and describes the
claims that you give up if you remain in the Settlement.

HOW TO RECEIVE A PAYMENT
12. How can I receive a payment?
Automatic Payments:
Class Members who are still ONB Customers and who were charged overdraft fees during the Class Period
due to posting of debit card transactions from highest to lowest dollar amount will receive payments from the
Settlement automatically as an account credit.
If you are entitled to an automatic payment for overdraft fees charged to your account, you do not have to do
anything in order to receive that payment. As long as you do not exclude yourself from the Settlement (see
Question 15), the payment will be made automatically, by a credit to your ONB account.
Non-Automatic Payments:
Class Members who were charged overdraft fees during the Class Period due to posting of debit card
transactions from highest to lowest dollar amount may receive payments from the Settlement by submitting a
Claim Form (see Question 13). The Claim must be postmarked by _____, 2016.automatic payment and
submit a claim?
13. How do I submit a claim for a non-automatic payment?
You can submit a claim online or by mail. You can view and print a paper Claim Form
at www.OldNationalOverdraftFees.com. You also can request that a Claim Form be mailed to you by
calling 1-8XX-XXX-XXXX, by mailing your request to the Settlement Administrator. PLEASE DO NOT
CALL THE COURT OR ONB. Claims can be submitted only for eligible overdraft fees charged to your
account during a Claims Period, that is, from November 9, 2008, through August 15, 2010, for ONB
accounts that are now closed. All other payments will be made automatically without any need to submit a
claim. Any Claim Form requesting payment based on overdraft fees charged outside an applicable Claims
Period or for an open account will not be considered.

Questions? Call 1- 8XX-XXX-XXXX or visit www.OldNationalOverdraftFees.com
Si desea recibir esta notificación en español, llámenos o visite nuestra página web.
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Claims must be postmarked or uploaded to the website no later than _____, 2016, and paper claims must be
mailed to:
Old National Bank Overdraft Settlement
[address]
[city, state zip]
14. How will my claim be decided?
If you are not eligible for an automatic payment (see Question 12), after you submit your claim, the
Settlement Administrator, in consultation with Plaintiffs’ expert, will analyze your claim to determine
whether you are entitled to a payment. If your application is incomplete or does not establish that you are
entitled to a payment,
the Settlement Administrator will notify you to correct any problems with your claim. If you do not, your

claim will be denied. If the overdraft fees that are the subject of your claim were charged to your account
during the Claims Period, were the result of high to low posting and were not refunded or charged off for
non-payment, you will be eligible for a payment.
The Settlement Agreement, available at www.OldNationalOverdraftFees.com, provides more detail on how
claims will be decided.

EXCLUDING YOURSELF FROM THE SETTLEMENT
If you do not want benefits from the Settlement, and you want to keep the right to sue ONB about the legal
issues in this case at your own expense, then you must take steps to get out of the Settlement (see Question
15). This is called excluding yourself— or it is sometimes referred to as “opting out” of the Class.
15. How do I get out of the Settlement?
If you wish to decline any payment under the Settlement and exclude yourself, you must send a letter or
other written document by mail to the Settlement Administrator. Your request must include:
a. Your name, address, telephone number, and account number;
b. A statement that you want to be excluded from the ONB Overdraft Settlement in Steven Kelly,
et al. v. Old National Bank, No. 82C01-1012-CT-627; and
c. Your signature.
You must mail your exclusion request, postmarked no later than _____, 2016, to ONB Overdraft Settlement,
[address], [city, state, zip]. You cannot ask to be excluded by telephone, by email or on the website.
16. If I do not exclude myself, can I sue ONB for the same thing later?
No. Unless you exclude yourself, you give up the right to sue ONB for the claims that the Settlement
resolves. You must exclude yourself from the Class in order to try to maintain your own lawsuit.

Questions? Call 1- 8XX-XXX-XXXX or visit www.OldNationalOverdraftFees.com
Si desea recibir esta notificación en español, llámenos o visite nuestra página web.
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17. If I exclude myself, can I still get a payment?
No. You will not get a payment or account credit if you exclude yourself from the Settlement.

THE LAWYERS REPRESENTING YOU
18. Do I have a lawyer in the case?
The Court has appointed William M. Sweetnam, Sweetnam LLC, 100 N. La Salle St., Ste 2200, Chicago,
Illinois 60602, to represent all Class Members as “Lead Class Counsel.” There is no need to hire your own
lawyer, but if you wish to do so, you may hire one at your own expense.

19. How will the lawyers be paid?
Lead Class Counsel intends to request up to forty percent of the cash amount of the Settlement for attorneys’
fees plus reimbursement of the costs and expenses of prosecuting the class action and related appeals since it
was filed in 2010. The fees and expenses awarded by the Court, if any, will be paid out of the Settlement
Fund. The Court will decide the amount of fees to award. Class Counsel will also request that special
service payments of $10,000 each be paid from the Settlement Fund to the three Class Representatives for
their service as representatives on behalf of the whole Class.

OBJECTING TO THE SETTLEMENT
20. How do I tell the Court that I do not like the Settlement?
If you are a member of the Class, you can object to any part of the Settlement, the Settlement as a whole,
Class Counsel’s requests for fees and expenses, and/or the special service payments to the Class
Representatives. To object, you must submit a letter that includes the following:
•
•
•
•
•

Your name, address, and telephone number;
A statement saying that you object to the ONB Settlement in Steven Kelly, et al. v. Old National
Bank, No. 82C01-1012-CT-627;
The reasons you object to the Settlement, along with any supporting materials;
Information about other objections you or your lawyer have made in other class action cases;
and
Your signature.

The requirements to object to the Settlement are described in detail in the Settlement Agreement in
paragraphs _____ and _____. You must mail your objection to each of the following three addresses, and
your objection must be postmarked by _____, 2016:

Questions? Call 1- 8XX-XXX-XXXX or visit www.OldNationalOverdraftFees.com
Si desea recibir esta notificación en español, llámenos o visite nuestra página web.
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Clerk of the Court
VANDERBURGH COUNTY
CIRCUIT COURT

210 Courts Building
825 Sycamore Street
Evansville, Indiana 47708

William M. Sweetnam
SWEETNAM LLC
100 N. La Salle St., Ste 2200
Chicago, IL 60602

Mark J.R. Merkle
KRIEG DeVAULT LLP
12800 North Meridian Street, Ste 300
Carmel, Indiana 46032

21. What is the difference between objecting and asking to be excluded?
Objecting is simply telling the Court that you do not like something about the Settlement. You can object to
the Settlement only if you do not exclude yourself. Excluding yourself is telling the Court that you do not
want to be part of the Settlement. If you exclude yourself, you have no basis to object to the Settlement
because it no longer affects you.

THE FINAL APPROVAL HEARING
The Court will hold a hearing to decide whether the settlement is fair to Class Members and to approve the
Settlement and Lead Class Counsel’s request for payment of attorneys’ fees, costs and expenses and for
payment of service awards to the Class Representatives (see Question 19). You may attend and you may ask
to speak, but you don’t have to do so.
22. When and where will the Court decide whether to approve the Settlement?
The Court has scheduled a Final Approval Hearing on _____ at _____ at the Vanderburgh County Circuit
Court, 825 Sycamore Street, Evansville, Indiana. The hearing may be rescheduled without additional
notice; updates will be made available at www.OldNationalOverdraftFees.com. At this hearing, the Court will
consider whether the Settlement is fair to Class Members and whether the relief provided is reasonable, and
adequate. The Court will also consider the reasonableness of any request by Lead Class Counsel for attorneys’
fees and expenses. If there are objections, the Court will consider them at that time. After the hearing, the
Court will decide whether to approve the Settlement. It is unknown how long it will take the Court to make its
decision; updates will be provided at www.OldNationalOverdraftFees.com.
23. Do I have to attend the hearing?
No. Lead Class Counsel has been appointed to act in the best interests of the class and will answer questions
the Court may have. But you are welcome to attend the hearing at your own expense. If you send an
objection, you don’t have to come to Court to talk about it. As long as you submitted your written objection
on time, to the proper addresses, and it complies with the other requirements described in paragraphs _____
and _____ of the Settlement Agreement, the Court will consider it. You may also pay your own lawyer to
attend, but it’s not necessary.
24. May I speak at the hearing?
You may ask the Court for permission to speak at the Final Approval Hearing. To do so, you must send a
letter saying that you intend to appear and wish to be heard. Your Notice of Intention to Appear must
include the following:
•

Your name, address and telephone number;

Questions? Call 1- 8XX-XXX-XXXX or visit www.OldNationalOverdraftFees.com
Si desea recibir esta notificación en español, llámenos o visite nuestra página web.
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•

A statement that this is your “Notice of Intention to Appear” at the Final Approval Hearing for
the ONB Overdraft Settlement in Steven Kelly, et al. v. Old National Bank, No. 82C01-1012-CT627;

•

The reasons you want to be heard;

•

Copies of any papers, exhibits, or other evidence or information that you will present to the
Court; and

•

Your signature.

You must send copies of your Notice of Intention to Appear, postmarked by _____, 2016, to all three
addresses listed in Question 21. You cannot speak at the hearing if you exclude yourself from the
Settlement.

GETTING MORE INFORMATION
25. How do I get more information?
This notice summarizes the proposed Settlement. More details are in the Settlement Agreement. For a
complete, definitive statement of the Settlement terms, refer to the Settlement Agreement
at www.OldNationalOverdraftFees.com. You also may also obtain additional information by calling 18XX-XXX-XXXX. Please do not contact the Court or ONB.

Questions? Call 1- 8XX-XXX-XXXX or Visit www.OldNationalOverdraftFees.com
Si desea recibir esta notificación en español, llámenos o visite nuestra página web.
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EXHIBIT 3

STATE OF INDIANA

)
VANDERBURGH CIRCUIT COURT
) SS:
COUNTY OF VANDERBURGH )
CAUSE NO. 82C01-1012-CT-627
STEVEN KELLY, et al., individually and
on behalf of all others similarly situated,
Plaintiff,
v.

OLD NATIONAL BANK,
Defendant.

)
)
)
)
)
)
)
)
)
)

Hon. David D. Kiely
CLASS ACTION

FINAL ORDER APPROVING CLASS ACTION SETTLEMENT
The motion for Final Approval of a Class Action Settlement in the above-captioned action,
having been brought before the Court jointly by the Parties pursuant to their Settlement
Agreement, with its attached exhibits (collectively, the “Settlement Agreement”), signed and filed
with this Court on _______________, 2016, to settle Steven Kelly, et al., Steven Kelly, et al. v.
Old National Bank, Case No. 82C01-1012-CT-627 (Cir. Ct Vanderburgh Cty, Ind.) (the
“Action”);
The Court having entered an Order dated _______________, 2016 (the “Order
Authorizing Notice”), preliminarily approving the proposed settlement, ordering individual and
publication Notice to potential Class Members, scheduling a Fairness Hearing for
_______________, 2016, providing potential Class Members with an opportunity either to
exclude themselves from the settlement class or to object to the proposed settlement and issuing
related Orders;
The Court having held a Fairness Hearing on _______________, 2016 to determine
whether to grant final approval of the proposed settlement and issue related relief; and

The Court having considered the papers submitted by the Parties and by all other persons
who timely submitted papers in accordance with the Order Authorizing Notice, and having heard
oral presentations by the Parties and all persons who complied with the Order Authorizing Notice,
and based on all of the foregoing, together with this Court’s familiarity with the Action, it is
hereby
ORDERED, ADJUDGED AND DECREED as follows:
1.

Incorporation of Other Documents. This Final Order Approving Class Action

Settlement incorporates and makes a part hereof: (a) the Settlement Agreement, including all
exhibits thereto, and definitions included therein, which was signed and filed with this Court on
_____, 2016; (b) the briefs, affidavits, declarations, and other materials filed in support of the
settlement and Lead Class Counsel’s request for an award of attorneys’ fees and reimbursement
of expenses on behalf of Plaintiffs’ Counsel; (c) the record at the Fairness Hearing; (d) the
documents listed on the docket or otherwise submitted to the Court; and (e) all prior proceedings
in the Action.
2.

Jurisdiction. Because due, adequate, and the best practicable Notice has been

disseminated and all potential Class Members have been given the opportunity to exclude
themselves from, or object to, this Class Action Settlement, the Court has personal jurisdiction
over all Class Members (as defined below). The Court has subject matter jurisdiction over the
claims asserted in the complaint and/or the Action pursuant to Ind. Code § 33-28-1-2, including,
without limitation, jurisdiction to approve the proposed settlement and the Settlement Agreement
and all exhibits attached thereto, grant final certification to the Class for settlement purposes only,
dismiss the Action on the merits and with prejudice, and issue related orders.
The Court finds that venue is proper in this district pursuant to Trial Rule 75(A).

-2-

3.

Class Definition. The Class previously certified by this Court consists of all Old

National Bank customers in the State of Indiana who had one or more consumer accounts and
who, during the Class Period (November 9, 2008, up to and including August 15, 2010) incurred
an overdraft fee as a result of Old National Bank’s practice of sequencing debit card and ATM
transactions from highest to lowest. Excluded from the Class are Old National and any of its
officers, directors or employees, the presiding judge, Class counsel and members of their
immediate families, and persons or entities who or which timely and properly exclude themselves
from the Class as provided in the Settlement Agreement.
4.

Requests for Exclusion. The Court finds that only those people for the specific

listed in Exhibit A to the Affidavit of

and filed with the Court have

submitted timely and valid requests for exclusion from the Class and are therefore not bound by
this Final Order and accompanying Final Judgment. Lead Class Counsel and Old National’s
Counsel may mutually agree to allow additional Class Members to exclude themselves or to
withdraw their exclusion requests by filing an appropriate notice with the Court.
5.

Class Notice. The Court finds that the dissemination of the Class Notice, the

publication of the Summary Settlement Notice, the establishment of a website containing
settlement-related materials, the establishment of a toll-free telephone number, and all other
Notice methods set forth in the Settlement Agreement the Notice dissemination methodology
implemented pursuant to the Settlement Agreement and this Court’s Order Authorizing Notice, a
copy of which is incorporated herein and made a part hereof:
(a)

constituted the best practicable notice to Class Members under the
circumstances of the Action;
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(b)

constituted notice that was reasonably calculated, under the circumstances,
to apprise Class Members of: (i) the pendency of the Action; (ii) the terms
of the proposed settlement; (iii) their rights under the proposed settlement;
(iv) their right to exclude themselves from the Class and the proposed
settlement; (v) their right to object to any aspect of the proposed settlement
(including, but not limited to, the fairness, reasonableness, or adequacy of
the proposed settlement, the adequacy of the Class’s representation by the
Class Representative or Lead Class Counsel, and/or the award of attorneys’
fees); (vi) their right to appear at the Fairness Hearing – either on their own
or through counsel hired at their own expense – if they did not exclude
themselves from the Class; and (vii) the binding effect of the Orders and
Judgment in this action, whether favorable or unfavorable, on all persons
who did not request exclusion from the Class;

(c)

constituted notice that was reasonable, due, adequate, and sufficient notice
to all persons and entities entitled to be provided with notice; and

(d)

constituted notice that met all applicable requirements of the Indiana Rules
of Trial Procedure, the Due Process Clause of the Constitution, and any
other applicable law.

6.

Final Settlement Approval. The terms and provisions of the proposed settlement

and Settlement Agreement, including all exhibits, have been entered into in good faith and are
hereby fully and finally approved as fair, reasonable, and adequate as to, and in the best interests
of, each of the Parties and the Class Members, and in full compliance with all applicable
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requirements of the Indiana Rules of Trial Procedure, the Due Process Clause of the Constitution,
and any other applicable law.
The settlement is approved and all objections to the settlement are overruled as without
merit. The Parties and Class Members are hereby directed to implement and consummate the
Settlement Agreement according to its terms and provisions. Old National shall take all steps
necessary and appropriate to provide Class Members with the benefits to which they are entitled
under the terms of the Settlement Agreement.
7.

Early Implementation.

Old National and Lead Class Counsel are hereby

authorized, and without requiring further approval of this Court, to implement the settlement
before the Final Settlement Date (as defined in the Settlement Agreement), in which case all
provisions in the Settlement Agreement specifying actions to be taken on or after the Final
Settlement Date shall, to the extent necessary, be deemed to provide that those actions shall be
taken on or after the date Old National elects to implement the settlement.
8.

Binding Effect. The terms of the Settlement Agreement and of this Final Order

and the accompanying Final Judgment shall be forever binding on Plaintiffs, Old National, and
all Class Members, as well as their heirs, executors, administrators, predecessors, successors, and
assigns, and those terms shall have res judicata and other preclusive effect in all pending and
future claims, lawsuits, or other proceedings maintained by or on behalf of any such persons, to
the extent those claims, lawsuits or other proceedings involve matters that were or could have
been raised in the Action or are otherwise encompassed by the Release and Waiver of Claims.
9.

Release and Waiver of Claims. The following Release and Waiver of Claims,

which is also set forth in Section VII(B) of the Settlement Agreement, is expressly incorporated
herein in all respects, including all defined terms used therein, is effective as of the date of this
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Final Order and the accompanying Final Judgment, and forever discharges Old National, its
parents (including but not limited to Old National Bancorp, and any intermediary and/or ultimate
parents), officers, directors, employees, stockholders, agents, attorneys, administrators,
successors, reorganized successors, spin-offs, assigns, holding companies, subsidiaries, affiliates,
joint venturers, partners, members, divisions predecessors, Old National-owned branches
(collectively, “the Released Parties”) from any claims or liabilities arising from or related to the
Release and Waiver of Claims:
(a)

In consideration for the Settlement benefits described in the Settlement
Agreement, Plaintiffs and the other members of the Class, on behalf of
themselves, their heirs, guardians, assigns, executors, administrators,
predecessors, and/or successors, will fully, finally and forever release,
relinquish, acquit, and discharge the Released Parties from – and shall not
now or hereafter institute, maintain, or assert on their own behalf, on behalf
of the Class or on behalf of any other person or entity – any and all manner
of claims, actions, causes of action, suits, rights, debts, sums of money,
payments, obligations, reckonings, contracts, agreements, executions,
promises, damages, liens, judgments and demands of whatever kind, type
or nature and whatsoever, both at law and in equity, whether past, present
or future, mature or not yet mature, known or unknown, suspected or
unsuspected, contingent or noncontingent, whether based on federal, state
or local law, statute, ordinance, regulation, code, contract, common law,
or any other source, or any claim that Plaintiffs or Class Members ever
had, now have, may have, or hereafter can, shall or may ever have against
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the Released Parties in any other court, tribunal, arbitration panel,
commission, agency, or before any governmental and/or administrative
body, or any other adjudicatory body, on the basis of, connected with,
arising from, or in any way whatsoever relating to (a) the assessment of
overdraft fees by the Released Parties during the Class Period, (b) the
assessment of one or multiple overdraft fees and/or sustained overdraft
fees on Class Members’ accounts, (c) the amount of one or more overdraft
fees and/or sustained overdraft fees assessed on Class Members’ accounts,
(c) debit re-sequencing or posting order on Class Members’ accounts,
and/or (d) the Overdraft Courtesy Policy, and the claims alleged in the
complaint (amended and otherwise) in the Action, and, more particularly,
but without in any way limiting the generality of the foregoing, arising
from, directly or indirectly, or in any way whatsoever pertaining or relating
to the claims alleged in the complaint (amended and otherwise) in the
Action, including, but not limited to, communications, disclosures,
nondisclosures, representations, statements, claims and omissions, by the
Released Parties; any claims for rescission, restitution or unjust enrichment
for all damages of any kind relating to the assessment of overdraft fees by
the Released Parties during the Class Period and the claims alleged in the
complaint (amended and otherwise) in the Action; violations of any state’s
deceptive, unlawful and/or unfair business and/or trade practices, false,
misleading or fraudulent advertising, consumer fraud and/or consumer
protection statutes relating to the assessment of overdraft fees by the
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Released Parties during the Class Period and the claims alleged in the
complaint (amended and otherwise) in the Action; any violation of the
Uniform Commercial Code, any breaches of express, implied and/or any
other warranties, any similar federal, state or local statutes, codes,
damages, costs, expenses, extra-contractual damages, compensatory
damages, exemplary damages, special damages, penalties, punitive
damages and/or damage multipliers, disgorgement, declaratory relief,
expenses, interest, and/or attorneys’ fees and costs against the Released
Parties pertaining to or relating to the claims alleged in the complaint in
the Action relating to the assessment of overdraft fees by the Released
Parties during the Class Period and the claims alleged in the complaint
(amended and otherwise) in the Action, notwithstanding that Plaintiffs and
the Class acknowledge that they may hereafter discover facts in addition
to or different from those that they now know or believe to be true
concerning the subject matter of the Action and/or the Release and Waiver
of Claims herein.
(b)

Plaintiffs represent and warrant that they are the sole and exclusive owners
of all claims that they personally are releasing under the Settlement
Agreement. Plaintiffs further acknowledge that they have not assigned,
pledged, or in any manner whatsoever, sold, transferred, assigned or
encumbered any right, title, interest or claim arising out of or in any way
whatsoever pertaining to the Action, including without limitation, any
claim for benefits, proceeds or value under the Action, and that Plaintiffs
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are not aware of anyone other than themselves claiming any interest, in
whole or in part, in the Action or in any benefits, proceeds or values under
the Action. Class Members submitting a Claim Form shall represent and
warrant therein that they are the sole and exclusive owner of all claims that
they personally are releasing under the Settlement and that they have not
assigned, pledged, or in any manner whatsoever, sold, transferred, assigned
or encumbered any right, title, interest or claim arising out of or in any way
whatsoever pertaining to the Action, including without limitation, any
claim for benefits, proceeds or value under the Action, and that such Class
Member(s) are not aware of anyone other than themselves claiming any
interest, in whole or in part, in the Action or in any benefits, proceeds or
values under the Action.
(c)

Without in any way limiting its scope, and, except to the extent otherwise
specified in the Agreement, this Release and Waiver of Claims covers by
example and without limitation, any and all claims for attorneys’ fees,
costs, expert fees, or consultant fees, interest, or litigation fees, costs or any
other fees, costs, and/or disbursements incurred by
Plaintiffs’ Counsel, or by Plaintiffs or the Class Members.

(d)

Plaintiffs expressly understand and acknowledge, and all Class Members
will be deemed by the Final Order and Final Judgment to acknowledge,
that certain principles of law, including, but not limited to, Section 1542 of
the Civil Code of the State of California, provide that “a general release
does not extend to claims which the creditor does not know or suspect to
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exist in his or her favor at the time of executing the release, which if known
by him or her must have materially affected his or her settlement with the
debtor.” To the extent that anyone might argue that these principles of law
are applicable – notwithstanding that the Parties have chosen Indiana law
to govern the Settlement Agreement – Plaintiffs hereby agree that the
provisions of all such principles of law or similar federal or state laws,
rights, rules, or legal principles, to the extent they are found to be
applicable herein, are hereby knowingly and voluntarily waived,
relinquished and released by Plaintiffs and all Class Members.
(e)

Nothing in this Release and Waiver of Claims shall preclude any action by
the Parties hereto to enforce the terms of the Settlement Agreement,
including participation in any of the processes detailed therein.

(f)

Plaintiffs and Released Parties hereby agree and acknowledge that the
provisions of this Release and Waiver of Claims together constitute an
essential and material term of the Settlement Agreement and shall be
included in any Final Order and Final Judgment entered by the Court.

10.

Permanent Injunction. All Class Members and/or their representatives who have

not been timely excluded from the Class are hereby permanently barred and enjoined from
bringing, filing, commencing, prosecuting, maintaining, intervening in, participating in,
continuing or receiving any benefits from, as Class Members or otherwise, any lawsuit (including
putative class actions), arbitration, administrative, regulatory, or other proceeding in any
jurisdiction that is covered by the Release. All Class Members are permanently barred and
enjoined from organizing or soliciting the participation of any Class Members, who did not timely
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exclude themselves from the Class into a separate class or group for purposes of pursuing a
putative class action, any claim or lawsuit in any jurisdiction that is covered by the Release.
Pursuant to Indiana Code § 34-26-1-5, the Court finds that issuance of this permanent injunction
is necessary and appropriate in aid of the Court’s continuing jurisdiction and authority over the
Action.
11.

Enforcement of Settlement. Nothing in this Final Order or in the accompanying

Final Judgment shall preclude any action to enforce the terms of the Settlement Agreement; nor
shall anything in this Final Order or in the accompanying Final Judgment preclude Plaintiffs or
other Class Members from participating in the Claim Process described in the Settlement
Agreement if they are entitled to do so under the terms of the Settlement Agreement.
12.

Attorneys’ Fees and Expenses. Lead Class Counsel, on behalf of Plaintiffs’

Counsel, are hereby awarded attorneys’ fees in the amount of

and

reimbursement of Plaintiffs’ Counsel’s disbursements and expenses in the amount of
$________________, pursuant to T.R. 23(D) and in accordance with the terms of the Settlement
Agreement. The Court finds that the above stated award of attorneys’ fees is fair and reasonable
in consideration of, among other things, the efforts of Lead Class Counsel and Plaintiffs’ Counsel
and the settlement they achieved for the Class. The Court finds that the amount of expenses is
reasonable and that the expenses were reasonably incurred in the course of the litigation. Lead
Class Counsel, in their discretion, shall allocate and distribute this award of attorneys’ fees and
expenses among Plaintiffs’ Counsel. All objections to any request for an award of attorneys’ fees
and reimbursement of expenses are hereby overruled.
13.

Service Awards to Plaintiffs. The Court hereby awards $10,000.00 as a Service

Award to each of Steven Kelly, Jonathan A. Cook, and Rebecca F. Cook.
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14.

No Other Payments. The preceding two paragraphs of this Final Order cover,

without limitation, any and all claims against the Released Parties for attorneys’ fees and expenses,
costs, or disbursements incurred by Lead Class Counsel or any other counsel representing
Plaintiffs or Class Members, or incurred by Plaintiffs or the Class Members, or any of them, in
connection with or related in any manner to the Action, the settlement of the Action, the
administration of such settlement, and/or the Release and Waiver of Claims, except to the extent
otherwise specified in this Final Order, and accompanying Final Judgment and the Settlement
Agreement.

Plaintiffs are not precluded from seeking attorneys’ fees, expenses, costs, or

disbursements from an objecting Class Member or his or her counsel (and not Old National or its
counsel) in connection with an appeal filed by an objecting Class Member.
15.

Modification of Settlement Agreement. The Parties are hereby authorized,

without needing further approval from the Court, to agree to and adopt such amendments to, and
modifications and expansions of, the Settlement Agreement, and all exhibits attached, as are
consistent with this Final Order and the accompanying Final Judgment and do not limit the rights
of Class Members under the Settlement Agreement.
16.

Retention of Jurisdiction. The Court has jurisdiction to enter this Final Order and

the accompanying Final Judgment. Without in any way affecting the finality of this Final Order
and/or the accompanying Final Judgment, this Court expressly retains jurisdiction as to all matters
relating to the administration, consummation, enforcement and interpretation of the Settlement
Agreement and of this Final Order and the accompanying Final Judgment, and for any other
necessary purpose, including, without limitation:
(a)

enforcing the terms and conditions of the Settlement Agreement and
resolving any disputes, claims, or causes of action that, in whole or in part,
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are related to or arise out of the Settlement Agreement, this Final Order or
the accompanying Final Judgment (including, without limitation, whether
a person or entity is or is not a Class Member; and whether claims or causes
of action allegedly related to this case are or are not barred by this
Final Order and the accompanying Final Judgment);
(b)

entering such additional Orders as may be necessary or appropriate to
protect or effectuate this Final Order and the accompanying Final
Judgment, dismissing all claims on the merits and with prejudice, and
permanently enjoining Class Members from initiating or pursuing related
proceedings, or to ensure the fair and orderly administration of this
settlement; and

(c)

entering any other necessary or appropriate Orders to protect and effectuate
this Court’s retention of continuing jurisdiction; provided, however, that
nothing in this paragraph is intended to restrict the ability of the Parties to
exercise their rights under paragraphs 8 and 16 or as otherwise provided in
the Settlement Agreement.

17.

No Admissions. Neither this Final Order, nor the accompanying Final Judgment,

nor the Settlement Agreement (nor any other document referred to herein, nor any action taken to
carry out this Final Order or the accompanying Final Judgment) is, may be construed as, or may
be used as an admission or concession by or against Old National or any other of the Released
Parties of the validity of any claim or defense or any actual or potential fault, wrongdoing, or
liability whatsoever.

Entering into, or carrying out, the Settlement Agreement, and any

negotiations or proceedings related to it, shall not in any event be construed as, or deemed
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evidence of, an admission or concession as to Old National’s denials or defenses and shall not be
offered or received in evidence in any action or proceeding against any Party hereto in any court,
administrative agency or other tribunal for any purpose whatsoever, except as evidence of the
settlement or to enforce the provisions of this Final Order and the accompanying Final Judgment
and the Settlement Agreement; provided, however, that this Final Order, the accompanying Final
Judgment, and the Settlement Agreement may be filed in any action against or by Old National
or any other of the Released Parties to support a defense of res judicata, collateral estoppel,
release, waiver, good-faith settlement, judgment bar or reduction, full faith and credit, or any
other theory of claim preclusion, issue preclusion, or similar defense or counterclaim.
18.

Dismissal of Action. The Action (including all individual and Class claims

presented therein) are hereby dismissed with prejudice, without fees or costs to any Party except
as otherwise provided in this Order and the accompanying Final Judgment and the Settlement
Agreement.

Hon. David D. Kiely
Circuit Court Judge

Distribution:
Counsel of Record
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EXHIBIT 4

STATE OF INDIANA

)
VANDERBURGH CIRCUIT COURT
) SS:
COUNTY OF VANDERBURGH )
CAUSE NO. 82C01-1012-CT-627
STEVEN KELLY, et al., individually and
on behalf of all others similarly situated,
Plaintiff,
v.

OLD NATIONAL BANK,
Defendant.

)
)
)
)
)
)
)
)
)
)

Hon. David D. Kiely
CLASS ACTION

FINAL JUDGMENT
IT IS on this _____ day of __________, 2016, HEREBY ADJUDGED AND DECREED
PURSUANT TO INDIANA RULE OF TRIAL PROCEDURE 58 THAT:
1.

The settlement of Steven Kelly, et al., Steven Kelly, et al. v. Old National Bank,

Case No. 82C01-1012-CT-627 (Cir. Ct Vanderburgh Cty, Ind.) (the “Action”) on the terms set
forth in the Parties’ Settlement Agreement, with exhibits (collectively, the “Settlement
Agreement”), and definitions included therein, signed and filed with this Court on _____, 2016,
is finally approved, the Court having previously certified a class consisting of all Old National
Bank customers in the State of Indiana who had one or more consumer accounts and who, during
the Class Period (November 9, 2008, up to and including August 15, 2010) incurred an overdraft
fee as a result of Old National Bank’s practice of sequencing debit card and ATM transactions
from highest to lowest. Excluded from the Class are Old National and any of its officers, directors
or employees, the presiding judge, Class counsel and members of their immediate families, and
persons or entities who or which timely and properly exclude themselves from the Class as
provided in the Settlement Agreement.

2.

The Court finds that only those persons listed in Exhibit _____ to the Affidavit of

________________________, and filed with the Court have submitted timely and valid requests
for exclusion from the Class and are therefore not bound by this Final Judgment and
accompanying Final Order. Lead Class Counsel and Old National’s Counsel may mutually agree
to allow additional Class Members to exclude themselves or to withdraw their exclusion requests
by filing an appropriate notice with the Court.
3.

The Class Notice, the Summary Settlement Notice, the web site, the toll-free

telephone number, and all other Notices in the Settlement Agreement, and the notice methodology
implemented pursuant to the Settlement Agreement: (a) constitute the best practicable Notice
under the circumstances; (b) constitute Notice that was reasonably calculated to apprise Class
Members of the pendency of the Action, the terms of the settlement, and their rights under the
settlement, including, but not limited to, their right to object to or exclude themselves from the
proposed settlement and to appear at the Fairness Hearing; (c) are reasonable and deemed as due,
adequate, and sufficient Notice to all persons entitled to receive Notice; and (d) met all applicable
requirements of law, including, but not limited to the Due Process Clause of the Constitution.
4.

All Class Members and/or their representatives who have not been timely excluded

from the Class are permanently barred and enjoined from bringing, filing, commencing,
prosecuting, maintaining, intervening in, participating (as class members or otherwise) in, or
receiving any benefits from any other lawsuit (including putative class action lawsuits),
arbitration, administrative, regulatory, or other proceeding, order, or cause of action in law or
equity in any jurisdiction that is covered by the Release and Waiver of Claims.
5.

In addition, all Class Members are permanently barred and enjoined from

organizing Class Members who have not been excluded from the Class into a separate class for
purposes of pursuing, as a purported class action, any lawsuit (including by seeking to amend a
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pending complaint to include class allegations, or seeking class certification in a pending action)
that is covered by the Release and Waiver of Claims. Pursuant to Indiana Code §34-26-1-1 et.
seq., the Court finds that issuance of this permanent injunction is necessary and appropriate in aid
of the Court’s continuing jurisdiction and authority over the Action.
6.

Old National shall take all steps necessary and appropriate to provide Class

Members with the benefits to which they are entitled under the terms of the Settlement Agreement
and pursuant to the Orders of the Court.
7.

Lead Class Counsel shall be awarded, on behalf of all Plaintiffs’ Counsel,

attorneys’ fees in the amount of $ _____ and reimbursement of costs in the amount of
$ _____, which amounts are approved as fair and reasonable, in accordance with the terms of the
Settlement Agreement.
8.

Each of Steven Kelly, Jonathan A. Cook, and Rebecca F. Cook shall be awarded

$10,000.00 as Service Awards in their capacity as representative Plaintiffs in the Action.
9.

The Court will retain continuing jurisdiction over the Action for the reasons and

purposes set forth in this Court’s Final Approval Order.

Hon. David D. Kiely
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EXHIBIT 5

STATE OF INDIANA

)
VANDERBURGH CIRCUIT COURT
) SS:
COUNTY OF VANDERBURGH )
CAUSE NO. 82C01-1012-CT-627
STEVEN KELLY, et al., individually and
on behalf of all others similarly situated,
Plaintiff,
v.

OLD NATIONAL BANK,
Defendant.

)
)
)
)
)
)
)
)
)
)

Hon. David D. Kiely
CLASS ACTION

ORDER AUTHORIZING NOTICE
Before the Court is a joint petition by the named Plaintiffs and by the defendant Old
National Bank (“Old National”), requesting that the Court enter an Order (i) preliminarily
approving the proposed settlement set forth in the Settlement Agreement, and exhibits thereto,
which was filed with the Court on _______________, 2016; (ii) approving the Class Notice and
Summary Settlement Notice attached as Exhibits 2 and 6, respectively to the Settlement
Agreement; (iii) appointing Kurtzman Carson Consultants, LLC (“KCC”) as Notice Administrator
and Class Action Settlement Administrator; and (vi) approving the Claim Form attached as Exhibit
1 to the Settlement Agreement.
Having reviewed and considered the Settlement Agreement, the Motion for an Order
Authorizing Notice and the accompanying supporting brief as to the proposed settlement of this
matter, and having heard and considered the argument of counsel, the Court makes the following
findings and grants the relief set forth below, authorizing notice of the class settlement contained
in the Settlement Agreement upon the terms and conditions set forth in this Order. Terms and
phrases in this Order shall have the same meaning as defined in the Settlement Agreement.
NOW, THEREFORE, IT IS HEREBY ORDERED:

1.

The Court authorizes notice that the settlement set forth in the Settlement

Agreement appears fair, reasonable, and adequate within the meaning of Rule 23 of the Indiana
Rules of Trial Procedure, subject to final consideration at the Final Fairness Hearing provided for
below.
2.

A Fairness Hearing shall be held before this Court on ______________, 2016, at

_____, in Courtroom 208 of the Vanderburgh County Circuit Court, 825 Sycamore Street,
Evansville, Indiana, to determine (a) whether the settlement set forth in the Settlement Agreement
is fair, reasonable, adequate, and in the best interests of the Class; (b) whether a Judgment as
provided in the Settlement Agreement should be entered granting final approval of the Settlement;
(c) whether, and in what amount, attorneys’ fees and expenses should be awarded to Plaintiffs’
Counsel; and (d) whether, and in what amount, Service Awards should be made to Steven Kelly,
Jonathan A. Cook and Rebecca F. Cook, each of whom has served as named plaintiff in
substantially identical putative class actions. The Court may adjourn and/or continue the Fairness
Hearing without further notice to Class Members.
3.

The Court approves as to form and content the Class Notice, Summary Settlement

Notice, and Postcard Notice in substantially the forms attached as Exhibits 2, 6, and 8 respectively,
to the Settlement Agreement.
4.

The Court approves and appoints Kurtzman Carson Consultants, LLC as Class

Action Settlement Administrator and Notice Administrator, as set forth in the Settlement
Agreement.
5.

The Court approves as to form and content the Claim Form substantially in the

form attached as Exhibit 1 to the Settlement Agreement.
6.

Notice is authorized as follows:
A.

Dissemination of the Mailed Class Notice
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a.

No later than three (3) business days after the entry of the Order

Authorizing Notice, Lead Class Counsel, with the assistance and
cooperation of Old National, shall provide Old National and the Notice
Administrator with the name, mailing address, and e-mail address of each
reasonably identifiable Class Member, subject to the existence and
availability of such information as derived from the information produced
by Old National to Lead Class Counsel in the Action.
b.

Not later than twenty (20) days after entry of the Order Authorizing

Notice, and subject to the requirements of the Order Authorizing Notice and
the Settlement Agreement, the Notice Administrator shall send the Class
Notice by Electronic Mail (“E-Mail”) to: (i) each reasonably identifiable
Class Member’s last known E-Mail address, and (ii) each reasonably
identifiable Class Member’s postal address if such person’s E-mail address
is unknown, and shall otherwise comply with Trial Rule 23 and any other
applicable statute, law, or rule, including but not limited to, the Due Process
Clause of the United States Constitution.
c.

No later than twenty (20) days after entry of the Order Authorizing

Notice, the Notice Administrator shall commence the process of sending the
Postcard Notice, substantially in the form of Exhibit 8 hereto, by First Class
U.S. Mail, proper postage prepaid, to each Class Member whose E-mail
address returned a message as undeliverable, subject to the existence of such
information as provided l pursuant to Section IV.B.1.a of the Settlement
Agreement, notifying the Class Member of the Settlement and directing
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them to the Settlement Website and/or the toll-free telephone number to
obtain a Class Notice and Claim Form.
d.

After entry of the Order Authorizing Notice, the Notice

Administrator shall: (i) re-mail any Postcard Notice returned by the United
States Postal Service with a forwarding address that are received by the
Notice Administrator; (ii) by itself or using one or more address research
firms, as soon as practicable following receipt of any returned Postcard
Notices that do not include a forwarding address, research any such returned
mail for better addresses and promptly mail the Postcard Notice to the better
addresses so found.
B.

Contents of Class Notice: The Claim Form and the Class Notice shall be

in a form substantially similar to the documents attached to the Settlement Agreement as
Exhibits 1 and 2, respectively, and shall advise Class Members of the following:
a.

General Terms: The Class Notice shall contain a plain and concise

description of the nature of the Action, the history of the litigation of the
claims, the preliminary certification of the Class, and the proposed
Settlement, including information on the identity of Class Members, how the
proposed Settlement would provide relief to the Class and Class Members,
what claims are released under the proposed Settlement and other relevant
terms and conditions.
b.

Opt-Out Rights: The Class Notice shall inform Class Members that

they have the right to opt out of the Settlement. The Class Notice shall
provide the deadlines and procedures for exercising this right.
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c.

Objection to Settlement: The Class Notice shall inform Class

Members of their right to object to the proposed Settlement and appear at
the Fairness Hearing. The Class Notice shall provide the deadlines and
procedures for exercising these rights.
d.

Fees and Expenses: The Class Notice shall inform Class Members

of the Attorneys’ Fees and Expenses and individual Service Awards to the
Plaintiffs being sought, and shall explain that such fees and expenses
awarded to Plaintiffs’ Counsel and individual Service Awards to the
Plaintiffs shall be paid from the Settlement Amount.
e.

Claim Form: The Class Notice shall include the Claim Form, which

shall inform the Class Member under what circumstances he or she must
fully complete and timely return the Claim Form within the Claim Period
to be eligible to obtain relief pursuant to the Settlement Agreement.
C.

The Summary Settlement Notice: The Notice Administrator shall have the

publication of the Summary Settlement Notice substantially completed no later than
twenty (20) days after entry of this Order Authorizing Notice by publishing it, as a 1/8page ad (2 insertions on 2 consecutive days), in the Indianapolis Star News, South Bend
Tribune, Evansville Courier Press and the Fort Wayne Journal Gazette/News-Sentinel.
The form of Summary Settlement Notice agreed upon by the Parties is in the form
substantially similar to the one attached to the Settlement Agreement as Exhibit 6.
D.

Settlement Website:

Prior to the dissemination of the Class Notice,

pursuant to Section IV.A through Section IV.C, the Notice Administrator shall establish
an Internet website, www.oldnationaloverdraftfees.com, that will inform Class Members
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of the terms of the Settlement Agreement, their rights, dates and deadlines and related
information (the “Settlement Website”), which shall be activated no later than ten (10)
business days after the entry of this Order Authorizing Notice. This Settlement Website
shall include, in .pdf format, materials agreed upon by the Parties and/or required by the
Court, which shall include, at a minimum, orders Authorizing Notice and Final Approval,
the Class Notice, the Claim Form, the Summary Settlement Notice and the Settlement
Agreement.
E.

Toll-Free Telephone Number: Prior to the dissemination of the Class

Notice, the Notice Administrator shall establish a toll-free telephone number that will
provide Settlement-related information to Class Members.
12.

The Court finds that the publication of the Summary Settlement Notice and the

availability of the Notice in the manner set forth herein is the best notice practicable under the
circumstances, and constitutes due and sufficient notice of this Order to all persons entitled thereto
and is in full compliance with the requirements of Rule 23 of the Indiana Rules of Trial Procedure,
applicable law, and due process.
13.

No later than 10 calendar days before the Fairness Hearing, the Class Action

Settlement Administrator shall file with the Court one or more declarations stating that, in
accordance with the terms of this Order, the Summary Settlement Notice was published and that
the Notice was posted at a dedicated settlement website.
14.

Any Class Member who wishes to be excluded from the Class must mail a written

request for exclusion to the Notice Administrator at the address provided in the Class Notice,
postmarked no later than fifty (50) days after entry of this Order Authorizing Notice, or as the
Court otherwise may direct, and specifying that he or she wants to be excluded. The Notice
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Administrator shall forward copies of any written requests for exclusion to Lead Class Counsel
and Old National’s Counsel. A list reflecting all requests for exclusion shall be filed with the
Court by Old National no later than ten (10) days before the Fairness Hearing.
15.

All those falling within the definition of the Class who do not request to be

excluded from the Class shall be bound by the terms of the Settlement Agreement, the Final
Judgment entered thereon, and all Orders entered by this Court in connection with the settlement
set forth in the Settlement Agreement. All those who submit valid and timely notices of their
intent to be excluded from the Class shall not share in the distribution of the Settlement Fund and
shall neither receive any benefits nor be bound by the terms of the Settlement Agreement.
16.

Only Class Members whose accounts are closed and who wish to participate in the

settlement must submit a Claim in accordance with the instructions on the Claim Form. All such
Class Members who fail to submit a Claim Form shall be forever barred from receiving any
payments or benefits pursuant to the settlement set forth in the Settlement Agreement but will in
all other respects be subject to and bound by the provisions of the Settlement Agreement, the
releases contained therein, and the Final Judgment.
17.

Any Class Member who has not filed a timely written request for exclusion and

who wishes to object to the fairness, reasonableness, or adequacy of the Settlement Agreement or
the proposed Settlement, or to the award of Attorneys’ Fees and Expenses, or the Service Awards
described above, must deliver to the Lead Class Counsel identified in the Class Notice and to Old
National’s Counsel, and file with the Court, no later than fifty (50) days after entry of this Order
Authorizing Notice, or as the Court otherwise may direct, a written statement of the objections
containing the objector’s dated signature, as well as the specific reason(s), if any, for each
objection, including any legal support the Class Member wishes to bring to the Court’s attention,
any evidence or other information the Class Member wishes to introduce in support of the
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objections, a statement of whether the Class Member intends to appear and present their objections
at the Fairness Hearing, and proof of the Class Member’s payment of overdraft fees to Old
National. Class Members may do so either on their own or through an attorney retained at their
own expense. Any objections must include proof of payment of overdraft fees to Old National.
Acceptable proof of payment of overdraft fees includes a mailed bank statement, a printed online
bank statement or other verifiable information that sufficiently indicates the collection of overdraft
fees by Old National. The objection must also contain the objector’s name, address, telephone
number and, if represented by counsel, the same information for his/her counsel (in any event, the
objector’s actual residential address must be included).
18.

No later than fourteen (14) days from the deadline for filing objections to the

Settlement Agreement as set forth in Section VI, Plaintiffs shall file an application for an award
of Attorneys’ Fees and Expenses in the Actions and a motion for final approval of the Settlement
Agreement. Such application and motion shall be supplemented, if necessary, no later than 14
days before the Fairness Hearing.
19.

No later than ten (10) business days after the entry of this Order Authorizing

Notice, Old National’s Counsel shall provide the Notice Administrator with a list of all counsel
for anyone who has litigation pending against Old National that involves overdraft fees and Old
National shall deposit the sum of Four Million Seven Hundred Fifty Thousand Dollars
($4,750,000) into Escrow to be held by the Escrow Agent.
20.

All discovery and pretrial proceedings in this Litigation are stayed and suspended

until further order of this Court.
21.

Pending the final determination of the fairness, reasonableness, and adequacy of

the settlement set forth in the Settlement Agreement, no Class Member, either directly,
representatively, or in any other capacity, shall institute, commence, or prosecute against Old
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National, its parents (including but not limited to Old National Bancorp), and any intermediary
and/or ultimate parents, officers, directors, employees, stockholders, agents, attorneys,
administrators, successors, reorganized successors, spin-offs, assigns, holding companies,
subsidiaries, affiliates, joint-ventures, partners, members, divisions, predecessors and Old
National-owned branches (the “Released Parties”) any claim encompassed by the Release and
Waiver set forth in the Settlement Agreement in any action or proceeding in any court or tribunal.
22.

The Settlement Agreement and its exhibits, along with all related drafts, motions,

pleadings, conversations, negotiations, and correspondence, constitute an offer of compromise
and a compromise within the meaning of Federal Rule of Evidence 408 and any equivalent rule
of evidence in any state. In no event shall the Settlement Agreement, any of its provisions or any
negotiations, statements or court proceedings relating to its provisions in any way be construed
as, offered as, received as, used as, or deemed to be evidence of any kind in the Actions, any other
action, or in any judicial, administrative, regulatory or other proceeding, except in a proceeding
to enforce the Settlement Agreement or the rights of the Parties or their counsel. Without limiting
the foregoing, neither the Settlement Agreement nor any related negotiations, statements, or court
proceedings shall be construed as, offered as, received as, used as or deemed to be evidence or
an admission or concession of any liability or wrongdoing whatsoever on the part of any person
or entity, including, but not limited to, the Released Parties, Plaintiffs, or the Class or as a waiver
by the Released Parties, Plaintiffs or the Class of any applicable privileges, claims or defenses.
23.

In the event the Court does not grant final approval of the Settlement Agreement

or the settlement set forth in the Settlement Agreement is terminated in accordance with its terms,
the Parties shall be restored to their respective positions in the Actions, except that all scheduled
litigation deadlines shall be reasonably extended so as to avoid prejudice to any Party. In such
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event, the terms and provisions of the Settlement Agreement shall have no further force and effect
with respect to the Parties and shall not be used in the Actions or in any other proceeding for any
purpose, and any judgment or order entered by the Court in accordance with the terms of the
Settlement Agreement shall be treated as vacated, nunc pro tunc.
SO ORDERED.

DAVID D. KIELY, JUDGE
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Distribution to Counsel of Record
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EXHIBIT 6

LEGAL NOTICE

If You Reside in Indiana and Paid Overdraft
Fees to Old National Bank, You May be
Eligible for a Payment from a Class Action
Settlement.
A Settlement has been proposed in a class action lawsuit challenging overdraft fees assessed on and collected from
Old National Bank checking accounts. Consumers who live in Indiana, had a debit account with Old National Bank,
and were charged overdraft fees, may be entitled to a cash payment. The lawsuit, Steven Kelly, et al. v. Old National
Bank, 82C01-1012-CT-627, (Cir. Ct Vanderburgh Cty, Ind.) alleges Defendant improperly assessed and collected
overdraft fees. The Settlement is not an admission of wrongdoing. The Court has not decided who is right or wrong.
Instead, the parties are resolving the dispute by agreement.
For additional information, visit www.OldNationalOverdraftFees.com.

Am I a Member of the Class?
You’re a Class Member if you are a current or former Old National Bank customer in Indiana, who had an Old
National Bank consumer deposit account that was accessible with an Old National Bank debit card between
November 9, 2008, and August 15, 2010. You must also have been charged two or more overdraft fees for debit
card transactions posted to your account on a single day during the above period, at least one of which was caused
by Old National Bank’s practice of posting debit card transactions from highest to lowest dollar amount.

What Does the Settlement Provide?
Each Class Member may receive a payment, only after the Court grants final approval to the Settlement and after
any appeals are resolved. If the Settlement is approved and becomes final, it will provide benefits to Class
Members. Class Members who still have an Old National Bank account may receive a payment in the form of an
account credit based on the number of overdraft fees charged to their ONB consumer deposit account. Class
Members whose accounts are closed may receive a payment by submitting a Claim Form by the deadline below.
Old National Bank has agreed to pay $4.75 million to establish a Settlement Fund to refund overdraft fees paid by
Class Members, and to pay the costs of notice and settlement administration, as well as, costs, expenses and
attorneys’ fees of up to forty percent of the cash amount of the Settlement, and special service payments to the
three Class Representatives who prosecuted the lawsuit. The motion for attorneys' fees, costs, and service awards
will be posted on the above website after it is filed. Any amounts remaining in the Settlement Fund will be paid to
non-profit organization(s) or organizations agreed upon by the Class Counsel and ONB.

What are My Options?

To receive a payment and remain in the Class, you don’t need to do anything, unless your account is closed, in
which case you must submit the Claim Form available at www.OldNattionalOverdraftFees.com by _________, 2016.
If you do not wish to participate in the Settlement, you may exclude yourself from the Class by _________, 2016, or
you may stay in the Class and object to the Settlement by _________, 2016. If you do nothing, you will be bound by
the decisions of the Court if the settlement is approved. Visit the website below for important information about
these options.

Hearing on the Proposed Settlement.

The Court will hold a Final Approval Hearing on _________, 2016 at ______ (a.m./p.m.), at the Vanderburgh County
Circuit Court, 208 Courts Building, 825 Sycamore Street, Evansville, Indiana 47708, to determine whether the
proposed Settlement is fair, reasonable, and adequate, and to approve attorneys' fees and expenses and any
plaintiff service awards. You may, but do not have to, attend the hearing. The hearing date may be changed by the
Court. Check the website below for updates.
For additional information, including a more detailed
www.OldNationalOverdraftFees.com or call 1-800-xxx-xxxx.
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EXHIBIT 7

SETTLEMENT CLAIM PROCEDURES AND CLAIM CALCULATION PROTOCOL
This Settlement Claim Procedures and Claim Calculation Protocol (the “Protocol”) is part
of the Settlement Agreement (“Agreement”) and shall be used by the Class Action Settlement
Administrator to review, address, implement, and process those Claims submitted pursuant to the
Agreement and otherwise implement the terms of the Claim Process in the Agreement, in instances
where such claims are required by the Agreement. All capitalized terms used in this Protocol shall
have the same meaning given them in the Agreement.
1.

Class Action Settlement Administrator’s Role and Duties
(a)

The Class Action Settlement Administrator shall be selected by the agreement of
the Parties and recommended to and approved by the Court.

(b)

The Class Action Settlement Administrator must consent, in writing, to serve and
shall abide by the obligations of the Agreement, this Protocol, and the Orders issued
by the Court.

(c)

The Class Action Settlement Administrator shall coordinate with the Escrow Agent
regarding the Escrowed Funds.
However, the Class Action Settlement
Administrator shall have no authority, under any circumstance, to withdraw or
disburse any Escrowed Funds. Distribution of any Escrowed Funds shall occur
only in accordance with the Agreement and Escrow Agreement.

(d)

The Class Action Settlement Administrator shall have access to information about
the balance in the Escrowed Funds to perform calculations relating to: (i) the costs
and expenses associated with disseminating the notice, including, but not limited
to, the Class Notice and the Summary Settlement Notice, to the Class; (ii) the costs
and expenses associated with claims administration; and (iii) timely, valid, and
approved Claims submitted by Class Members pursuant to the Claim Process.
(e)
The Class Action Settlement Administrator warrants that it knows of no
reason why it cannot fairly and impartially administer the Claim Process set forth
in the Agreement. The Class Action Settlement Administrator shall not process the
Claim of any Class Member if the Class Action Settlement Administrator, Old
National, and/or Lead Class Counsel determines there is a conflict of interest. If the
Class Action Settlement Administrator, Old National, or Lead Class Counsel learns
of a conflict of interest as to a Claim, that party shall give written notice to the other
parties, who shall resolve any such circumstances by further written agreement.
Any unresolved dispute over such conflict of interest shall be submitted to the Court
for resolution. The Class Action Settlement Administrator shall indemnify and
defend the Parties and their counsel against any liability arising from the Class
Action Settlement Administrator’s breach of this provision.
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(f)

The Class Action Settlement Administrator shall keep a clear and careful record of
all communications with Claimants, all claims decisions, all expenses, and all tasks
performed in administering the Claim Process.

(g)

The Class Action Settlement Administrator shall provide periodic updates to Lead
Class Counsel and to Old National regarding Claim Form submissions beginning
not later than one week after the dissemination of notices, and continuing on a
monthly basis thereafter.

(h)

As provided in Section III.A.2 of the Agreement, all payments, including (a)
payments made to any Class Member or any representative Plaintiff, including any
Court-approved Service Awards; (b) administrative/notice costs to the Class Action
Settlement Administrator for (i) charges and invoices by the Class Action
Settlement Administrator and Notice Administrator relating to this Settlement; (ii)
the costs and expenses associated with disseminating the notice, including, but not
limited to, the Class Notice and the Summary Settlement Notice, to the Class; (iii)
the costs and expenses associated with the claims administration; (iv) the costs and
expenses associated with the timely, valid, and approved Claim Forms submitted
by Class Members pursuant to the Claim Process (collectively, the “Administrative
Costs”); and (c) Plaintiffs’ Counsel’s Attorneys’ Fees and Expenses shall be paid
exclusively from the Settlement Fund.

(i)

The Class Action Settlement Administrator shall take all reasonable efforts to
administer the Claims efficiently and avoid unnecessary fees and expenses. The
Class Action Settlement Administrator shall only be reimbursed for fees and
expenses supported by detailed and clear invoices. As soon as work commences,
the Class Action Settlement Administrator shall provide a detailed written
accounting of all fees and expenses on a monthly basis to Lead Class Counsel and
Old National’s Counsel, and shall respond promptly to inquiries by Lead Class
Counsel and Old National’s Counsel concerning fees and expenses.

(j)

The Parties are entitled to observe and monitor the performance of the Class Action
Settlement Administrator to assure compliance with the Agreement and this
Protocol. The Class Action Settlement Administrator shall promptly respond to all
inquiries and requests for information made by Old National, its counsel, or Lead
Class Counsel.

Locating, Obtaining, and Submitting Claim Forms
(a)

The Claim Form, which is substantially similar to the form attached as Exhibit 1 to
the Agreement, shall be available as part of the Class Notice, on the Internet website
at www.OldNationalOverdraftFees.com, or by contacting by telephone or by
mail or by other similar delivery service, the Class Action Settlement Administrator
and/or Notice Administrator. The Claim Form on the Internet website and the hard
copy Claim Form shall be identical in content.
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3.

(b)

Class Members may submit a Claim to the Class Action Settlement Administrator
during the Claim Period. As part of the Claim Process, Class Members shall be
eligible for the relief provided in the Agreement, provided Class Members complete
and timely submit the Claim Form to the Class Action Settlement Administrator
within the Claim Period, subject to the terms herein and in the Agreement.

(c)

Claims may be submitted by completing the Claim Forms in hard copy by mail or
by other similar delivery service or on-line through a web-based Claim Form at the
Internet website, www.OldNationalOverdraftFees.com.

(d)

The Class Action Settlement Administrator shall establish and maintain an Internet
website, www.OldNationalOverdraftFees.com, that shall be easily accessible
through commonly used Internet Service Providers for the submission of claims.
The Internet website shall be designed to permit Class Members to readily and
easily submit Claims and obtain information about the Class Members’ rights and
options under the Agreement. The Internet website shall be maintained
continuously until the end of the Claim Period. The Class Action Settlement
Administrator shall be solely responsible for receiving and processing requests for
Claim Forms and for promptly delivering Claim Forms to the Class Members who
request them.

(e)

The Class Action Settlement Administrator also shall establish a toll-free telephone
number that will have recorded information answering frequently asked questions
about certain terms of the Settlement, including, but not limited to, the Claim
Process and instructions about how to request a Claim Form and/or Class Notice.

Claim Form Review and Processing
(a)

The Class Action Settlement Administrator shall begin the Claim Process so that it
is completed within the time period specified in the Agreement. Except as provided
in Paragraph 3(b)(iii) (below), Class Members must submit their Claims so that
they are postmarked or submitted online no later than the end of the Claim Period.

(b)

The Class Action Settlement Administrator shall gather, review, prepare, and
address the Claim Forms received pursuant to the Claim Process and the
Agreement.
(i)

Claims that have been properly submitted shall be designated as Approved
Claims. The Class Action Settlement Administrator shall examine the
Claim Form before designating the Claim as an Approved Claim, to
determine that the information on the Claim Form is reasonably complete.
In determining whether a Claim Form is reasonably complete, the Class
Action Settlement Administrator shall consider what an ordinary person
would be able to complete on the Claim Form, and shall readily deem a
Claim as an Approved Claim provided that a sufficient amount of money is
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available in the Escrowed Funds to pay all properly completed Claim Forms
and all fees and costs that are permitted to be deducted from the Escrowed
Funds pursuant to Section III.A.2 of the Agreement and sufficient
information is provided on the Claim Form to enable the settlement
payment to the Claimant.
(ii)

No Claimant may submit more than one Claim Form for each overdraft fee
collected from the Claimant, and two or more Claimants may not submit
Claim Forms for all or part of the same overdraft fee. The Class Action
Settlement Administrator shall identify any Claim Forms that appear to seek
relief on behalf of the same Claimant (“Duplicative Claim Forms”). The
Class Action Settlement Administrator shall determine whether there is any
duplication of Claims, if necessary by contacting the Claimant(s) or their
counsel. The Class Action Settlement Administrator shall designate any
such Duplicative Claims as rejected Claims to the extent they allege the
same damages or allege damages on behalf of the same Claimant.
(iii) The Class Action Settlement Administrator shall, in its discretion or
pursuant to the joint instructions of the Parties, decide whether to accept
Claim Forms submitted after the Claim Period. In deciding whether to
accept a late-submitted Claim Form, the Class Action Settlement
Administrator shall take into account whether enough money exists in the
Escrowed Funds to pay all valid and timely submitted claims in full,
including, but not limited to, any adjustments made pursuant to Section
III.C in the Agreement, and the length of time the Claim Form was
submitted after the close of the Claim Period, including, but not limited to,
whether the late-submitted Claim would delay the distribution of the
Escrowed Funds to Claimants and the reason(s) for the late submission of
the Claim Form. Whenever reasonably possible, if a Claim Form is valid
but untimely, it shall be paid provided the Escrowed Funds are sufficient to
pay in full all valid and timely submitted Claims and applicable fees and
costs. In the event the Class Action Settlement Administrator determines
that the late-submitted Claim Form is materially incomplete, but may be
cured by the Claimant, the Class Action Settlement Administrator shall
contact the Claimant to cure any deficiency with the late-submitted Claim
Form, if reasonably practical and if the Parties agree.

(iv)

The Class Action Settlement Administrator shall exercise, in its discretion,
any and all reasonable steps to prevent fraud and abuse in the Claim
Process, including without limitation requesting additional support for any
Claim the Class Action Settlement Administrator determines, in its
discretion, to require such intervention. The Class Action Settlement
Administrator may, in its discretion, deny in whole or in part any Claim to
prevent actual or possible fraud or abuse.
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(v)

(c)

By agreement of the Parties, the Parties can instruct the Class Action
Settlement Administrator to take whatever steps they deem appropriate to
preserve the Escrowed Funds to further the purposes of the Agreement if
the Class Action Settlement Administrator identifies actual or possible
fraud or abuse relating to the submission of Claims, including, but not
limited to, denying in whole or in part any Claim to prevent actual or
possible fraud or abuse.

The Class Action Settlement Administrator shall provide periodic reports to Lead
Class Counsel and Old National’s Counsel regarding the implementation of the
Agreement and this Protocol.
(i)

For those claims where a Class Member files a Claim, the Class Action
Settlement Administrator may review timely submitted Claim Forms and
approve or contest any of the Claims, including, but not limited to,
requesting that the Class Member submit a bank statement demonstrating
collection of the assessed fees during the Class Period. Failure to timely or
fully respond to a deficiency letter from the Class Action Settlement
Administrator may result in a reduction or denial of the Class Member’s
Claim, unless Old National’s Counsel or Lead Class Counsel otherwise
agree.

(ii)

If a Claim Form is not contested, that Claim shall be processed for payment
by the Class Action Settlement Administrator. If a Claim Form is contested,
including but not limited to, requesting supporting documentation, the Class
Action Settlement Administrator shall promptly notify the Parties and mail
a letter that advises the Claimant of the reason(s) why the Claim Form was
contested and request, if applicable, any and all additional information
and/or documentation, to validate the Claim and have it submitted for
payment. The additional information and/or documentation can include, for
example, bank statements evidencing collection of overdraft fees by Old
National. The Claimant shall have thirty-five (35) days from the date of the
postmarked letter sent by the Class Action Settlement Administrator to
respond to the request from the Class Action Settlement Administrator and
the Claimant shall be so advised.
(A)

In the event the Claimant timely provides the requested information
and/or documentation, the Claim shall be deemed validated and
shall be processed by the Class Action Settlement Administrator for
payment.

(B)

In the event the Claimant does not timely and completely provide
the requested information and/or documentation, the Class Action
Settlement Administrator shall send the Claimant a letter stating that
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the Claim has been reduced or denied unless Old National’s Counsel
and Lead Class Counsel otherwise agree.

4.

(d)

The Class Action Settlement Administrator’s reduction or denial of a Claim
pursuant to paragraph 3(c)(ii) above is final and may not be appealed by the
Claimant, Lead Class Counsel, Old National, or Old National’s Counsel. However,
if a Claimant’s Claim is reduced or denied because the Class Action Settlement
Administrator determined that the documentation submitted to support Claimant’s
Claim was not sufficient to prove the Claim, the Class Action Settlement
Administrator shall provide a report to Lead Class Counsel and Old National’s
Counsel who shall meet and confer in an attempt to resolve these deficient Claims.
If Lead Class Counsel reasonably recommends payment of the Claim or payment
of a reduced claim amount and Old National agrees (and Old National’s agreement
shall not be unreasonably withheld), then Lead Class Counsel shall instruct the
Class Action Settlement Administrator to pay those Claims. Lead Class Counsel
may petition the Court in the event Old National’s agreement is unreasonably
withheld.

(e)

The Class Action Settlement Administrator shall provide all information gathered
in investigating Claims, including, but not limited to, copies of all correspondence
and email and all notes of the Class Action Settlement Administrator, the decision
reached, and all reasons supporting the decision, if requested by Lead Class Counsel
or Old National’s Counsel.

Claim Calculation and Payment of Valid Claims
(a)

As specified in Section III of the Agreement the relief to be provided to eligible
Class Members for each Overdraft Fee collected from an eligible Class Member
on a pro rata basis from the balance of the Settlement Fund after payment of
Administrative Costs, necessary taxes and expenses, Attorneys’ Fees and
Expenses, and Service Awards, up to a maximum of $35.00 per Overdraft Fee.

(b)

As specified in Section III.B.7 of the Agreement, payments to eligible Class
Members who are current customers shall be made automatically without requiring
submission of a claim form. The Class Action Settlement Administrator shall pay
timely, valid, and approved Claims submitted by Class Members who are former
customers commencing sixty (60) days after the close of the Claim Period so long
as this period is after the Final Settlement Date, or sooner upon Old National’s
Counsel and Lead Class Counsel’s joint direction, but not before the issuance of
the Court’s Final Order and Final Judgment approving the Settlement. In the event
the Final Settlement Date falls after the close of the Claim Period, then the Class
Action Settlement Administrator shall begin to pay timely, valid, and approved
Claims as soon as practicable after the Final Settlement Date. The Class Action
Settlement Administrator shall have completed the payment to Class Members who
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have submitted timely, valid and approved Claims pursuant to the Claim Process
no later than one hundred twenty (120) days after either the Final Settlement Date
or the close of the Claim Period, whichever is later.
(c)

Adjustments and Remaining Funds
(i)

If the total of the timely, valid, and approved Claims submitted by
Class Members exceeds the available relief, minus any fees and
costs set forth in the Agreement, each eligible Class Member’s
award shall be reduced on a pro rata basis.

(ii)

If there are any funds remaining from the Claim Process, including,
but not limited to, uncashed distributions made payable to eligible
Class Members, any remaining funds shall be distributed as follows:
(1) twenty-five percent (25%) to the Indiana Bar Foundation to
support the activities and programs of the Indiana Pro Bono
Commission and its pro bono districts, (2) fifty percent (50%) to the
Old National Bank Foundation to be distributed as grants directly
related to the financial education of Indiana residents, and (3)
twenty-five percent (25%) to other entities with an Indiana presence
for purposes that have a direct or indirect relationship to the
objectives of the underlying litigation or otherwise promote the
substantive or procedural interests of the members of the Class, or
such other beneficiary as the Parties and the Court shall agree at the
time of the Final Judgment and Final Order. Such funds will not be
returned to Old National.
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EXHIBIT 8

Old National Bank Settlement
c/o KCC
P.O. Box XXXXX
CITY, STATE XXXXX-XXXX
NOTICE OF PROPOSED
CLASS ACTION SETTLEMENT WITH
OLD NATIONAL BANK CONCERNING
OVERDRAFT FEES
THE BACK OF THIS CARD CONTAINS
IMPORTANT INFORMATION
INLCUDING A WEBSITE, TELEPHONE
NUMBER, AND ADDRESS WHERE YOU
CAN OBTAIN MORE INFORMATION
THIS NOTICE MAY AFFECT YOUR
LEGAL RIGHTS.
PLEASE READ IT CAREFULLY.

LEGAL NOTICE

If You Were Assessed Overdraft Fees by Old National Bank, You May Be Entitled to Settlement Benefits
A Settlement has been proposed in a class action lawsuit
challenging overdraft fees assessed on and collected from Old
National Bank checking accounts. Consumers who live in
Indiana, had a debit account with Old National Bank, and were
charged overdraft fees, may be entitled to a cash payment. The
lawsuit, Steven Kelly, et al. v. Old National Bank, 82C01-1012CT-627, (Cir. Ct Vanderburgh Cty, Ind.) alleges Defendant
improperly assessed and collected overdraft fees. The
Settlement is not an admission of wrongdoing. The Court has
not decided who is right or wrong. Instead, the parties are
resolving the dispute by agreement.

Am I a Member of the Class?
You’re a Class Member if you are a current or former Old
National Bank customer in Indiana, who had an Old National
Bank consumer checking account that was accessible with an
ONB debit card between November 9, 2008, and August 15,
2010. You must also have been charged two or more overdraft
fees for debit card transactions posted to your account on a
single day during the above period, at least one of which was
caused by ONB’s practice of posting debit card transactions
from highest to lowest dollar amount.

What Does the Settlement Provide?
Each Class Member who submits a valid claim may receive a
payment, only after the Court grants final approval to the
Settlement and after any appeals are resolved. If the Settlement
is approved and becomes final, it will provide benefits to Class
Members. Class Members who still have an Old National Bank
account may recover receive a payment in the form of an
account credit based on the number of overdraft fees charged to
their Old National Bank consumer deposit account. Class
Members whose accounts are closed may receive a payment by
submitting a Claim Form by the deadline below under penalty
of perjury. ONB will pay $4,750,000 to a Settlement Fund to
make payments to eligible Class Members, as well as to pay for

1-800-xxx-xxxx

attorneys’ fees, costs, and expenses, and special service
payments to the three Class Representatives who prosecuted the
lawsuit. The motion for attorneys' fees, costs, and service
awards will be posted on the above website after it is filed. Any
amounts remaining in the Settlement Fund will be paid to nonprofit organization(s) or organizations agreed upon by the Class
Counsel and Old National Bank.

What are My Options?
To receive a payment and remain in the Class, you don’t need
to do anything, unless your account is closed, in which case you
must
submit
the
Claim
Form
available
at
www.OldNationalOverdraftFees.com by [MONTH, DAY],
2016. If you do not wish to participate in the Settlement, you
may exclude yourself from the Class by [MONTH, DAY],
2016, or you may stay in the Class and object to the Settlement
by [MONTH, DAY], 2016. If you do nothing, you will be bound
by the decisions of the Court if the settlement is approved. Visit
www.OldNationalOverdraftFees.com
for
additional
information about your options.

Hearing on Proposed Settlement
The Court will hold a Final Approval Hearing on [MONTH,
DAY], 2016 at ______ (a.m./p.m.), at the Vanderburgh County
Circuit Court, 210 Courts Building, 825 Sycamore Street,
Evansville, Indiana 47708, to determine whether the proposed
Settlement is fair, reasonable, and adequate, and to approve
attorneys’ fees and expenses and any plaintiff service awards.
You may, but do not have to, attend the hearing. The hearing
date may be changed by the Court. Check the website below for
updates.
For additional information, including a more detailed notice and
Claim Form, visit www.OldNationalOverdraftFees.com or
call 1-800-xxx-xxxx.

www.OldNationalOverdraftFees.com
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